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OVERSIGHT  OF  THE  RADIATION  EXPOSURE 
COMPENSATION  ACT 


SATURDAY,  JUNE  5,  1993 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Shiprock,  NM. 

The  committee  met,  pursuant  to  notice,  at  9:00  a.m.  in  the 
Shiprock  High  School  Gymnasium,  Shiprock,  NM,  Senator  Jeff 
Bingaman  presiding. 

Present:  Senator  Bingaman. 

Senator  Bingaman.  Before  we  start  the  hearing,  let  me  just  say 
that  we  had  hoped  to  have,  at  the  beginning  of  our  meeting  today, 
an  update  from  the  Centers  for  Disease  Control  on  the  status  of  the 
disease  that  we  are  concerned  about  in  this  part  of  the  State. 

Dr.  Joe  McDade  is  the  head  of  the  Centers  for  Disease  Control 
task  force  here  in  New  Mexico.  We  spoke  with  him  this  morning, 
and  learned  he  was  not  able  to  come  to  Shiprock  with  us.  With  re- 
cent developments  that  have  occurred  and  the  progress  that  the 
task  force  believes  it  is  making  in  finding  the  cause  of  the  illness, 
Dr.  McDade  had  to  remain  in  Albuquerque. 

The  Centers  for  Disease  Control  is  intensifying  its  work  in  New 
Mexico  this  weekend.  Dr.  McDade  wanted  us  to  report  to  everybody 
that  the  CDC  has  several  new  people  coming  into  the  State,  includ- 
ing the  assistant  secretary  of  public  health.  Dr.  McDade  is  setting 
everybody  organized,  and  they  are  working  around  the  clock  in 
Santa  Fe  and  Albuquerque  to  get  the  research  done. 

The  researchers  from  the  Centers  for  Disease  Control  are  hopeful 
that  they  are  on  the  right  track,  but  their  new  results  today  are 
very  preliminary,  and  they  urge  everybody  to  be  patient  They  will 
continue  working  on  this  until  the  problem  is  solved.  So  that  s  the 
report.  I  wish  we  had  more  information  to  give  to  you,  but  this  is 
what  we  were  able  to  obtain  this  morning. 

Opening  Statement  of  Senator  Bingaman 

Senator  Bingaman.  The  hearing  will  come  to  order.  This  is  a 
hearing  of  the  Senate  Labor  and  Human  Resources  Committee.  I 
am  pleased  to  serve  on  that  committee  in  the  Senate.  Senator  Ken- 
nedy is  the  chairman  of  the  committee,  and  he  has  authorized  us 
to  have  this  hearing  today  on  the  implementation  of  the  Radiation 
Exposure  Compensation  Act  of  1990.  I  am  very  pleased  that  Con- 
gressman Bill  Richardson,  who  is  chairman  of  the  House  Sub- 
committee on  Native  American  Affairs,  is  joining  us  for  part  of  our 
hearing  today. 

(1) 


Before  we  get  too  far  into  things,  let  me  say  that  I  think  the 
order  of  witnesses  may  be  changed.  We  had  expected  to  start  with 
president  Zah,  but  he  is  not  with  us  as  yet  We  will  begin  with  our 
panel  of  experts.  We  will  hear  from  them,  and  then,  in  addition  to 
hearing  from  the  president  and  Timothy  Benally,  we  are  going  to 
hear  from  some  men  who  are  personally  affected  by  radiation  expo- 
sure and  from  some  personal  family  members. 

Let  me  introduce  the  people  on  this  panel:  Dr.  Abel,  Louise  Abel, 
is  in  charge  of  the  pulmonary  clinic  at  the  Shiprock  Hospital.  She 
is  the  primary  doctor  for  many  of  Shiprock' s  uranium  miners.  Dr. 
Abel  is  an  extraordinarily  committed  physician,  and  I  believe  the 
Indian  Health  Services  is  fortunate  to  have  professionals  of  her  cal- 
iber on  their  staff. 

Dr.  Abel's  mother  is  very  ill  in  Arizona.  She  is  here  in  spite  of 
that,  which  we  greatly  appreciate.  We  also  are  going  to  have  Stew- 
art Udall,  who  f  will  introduce  in  just  a  moment,  and  Dr.  Jonathan 
Samet  from  the  University  of  New  Mexico's  School  of  Medicine.  Be- 
fore I  complete  the  introductions  of  our  witnesses,  let  me  call  on 
Congressman  Richardson  to  make  his  statement 

STATEMENT  OF  HON.  BILL  RICHARDSON,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEW  MEXICO 

Mr.  Richardson.  Senator  Bingaman,  first  of  all,  thank  you  for 
inviting  me  to  your  hearing.  I  commend  you  for  taking  the  leader- 
ship role  in  the  Congress  in  making  sure  that  the  Radiation  Act 
that  we  passed  in  the  Congress  several  years  ago  is  implemented 
properly. 

Mr.  Chairman,  I  think  from  the  review  that  I  have  made  of  this 
Uranium  Compensation  Act,  we  have  got  some  serious  problems.  I 
think  what  we  will  be  hearing  today  is  not  just  an  outline  of  those 
problems,  but  what  do  we  do  about  it  I  think  clearly  the  Navajo 
people  have  gone  through  another  tragedy  in  the  last  few  days,  but 
what  was  done  to  them  40  years  ago  is  inexcusable,  besides  the 
apology  that  the  U.S.  Government  proceeded  with. 

We  also  passed  legislation  that  dealt  with  readdressing  some  of 
the  physical  harm  to  the  Navajo  people  in  the  form  of  the  Uranium 
Compensation  Radiation  Exposure  Act  I  believe,  Mr.  Chairman, 
that  we  have  work  to  do  in  making  sure  that  that  Act  is  properly 
implemented.  I  think  there  is  a  lot  of  red  tape  and  bureaucracy 
rignt  now  that  we  have  to  deal  with. 

Mr.  Chairman,  I  think  that  was  the  purpose  of  this  hearing.  I 
want  to  thank  you  again  for  inviting  me.  And  I  would  like  to  just 
make  my  full  statement  on  the  record. 

Senator  Bingaman.  We  will  be  dad  to  include  that  in  the  record. 

[The  prepared  statement  of  Mr.  Richardson  follows:] 

Pbkparid  Statement  of  Representative  Richardson 

Good  morning.  I  would  first  like  to  thank  my  good  friend  Senator  Jeff  Bingaman 
for  inviting  me  here  to  Shiprock  today.  Jeff,  yon  are  to  be  commended  for  holding 
thii  important  hearing  on  the  implementation  of  the  Radiation  Exposure  Compensa- 
tion Act- 
Fate  sometimes  takes  s  bizarre  turn.  Here  we  are  in  the  midst  of  another  public 
health  crisis  for  the  Nsvajo  Nation  and  yet  we  are  still  trying  to  make  amends  for 
devastation  caused  over  40  years  ago.  I  know  that  I  speak  for  all  of  us  here  today 
in  expressing  my  sincere  condolences  to  the  families  of  these  latest  victims  and  my 


hope  that  this  disease  will  be  identified  and  stopped  before  any  further  suffering  oc- 
curs » 

The  Radiation  Exposure  Compensation  Act  was  finally  enacted  in  1990  after  years 
of  haggling  over  srho  should  be  compensated  and  how  much  they  should  receive.  We 
are  now  in  the  third  year  and  it  is  time  to  look  into  how  the  Justice  Department 
is  implementing  the  Act.  .  ,        .,  t  *u 

Nothing  can  make  up  for  the  injustices  and  pain  inflicted  on  the  victims  of  the 
Federal  Government'!  atomic  weapons  program,  out  this  Act  was  meant  to  apologize 
to  those  victims  and  to,  in  some  small  way,  compensate  them  for  what  happened. 
I  believe  it  is  a  case  where  the  Federal  Government  must  be  held  accountable  for 
their  actions  and  above  all  else  treat  the  victims  with  compassion  in  the  implemen- 
tation of  this  Act  _  .  ,_        ,      ,    ,- 

I  have  heard  about  a  disturbing  number  ofproblems  that  victims  have  laced  wnue 
applying  for  compensation  under  this  Act.  The  rules  and  regulations  set  up  by  the 
JuatsseDenartment  may  not  be  fair  and  may  well  be  overly  burdensome  to  appli- 
cants, it  is  my  understanding  that  complete  a  medical  history  of  each  victun  is  re- 
quired and  that  it  is  not  always  possible  or  practical  to  expect  the  Indian  Health 
Service  to  have  ready  access  to  these  documents,  I'm  not  sure  it  is  fair  to  disqualify 
an  individual  from  compensation  because  a  Federal  entity  such  as  the  Indian 
Health  Service  can  not  come  up  with  certain  documents.  I've  been  told  that  the  Na- 
tional Institute  of  Occupational  Safety  and  Health,  which  was  supposed  to  keep  lists 
of  all  the  mine  workers  also  has  incomplete  records  on  victims  and  in  many  in- 
stances has  names  misspelled  making  it  more  difficult  to  retrieve  the  information 
required  by  the  Department  of  Justice.  . 

I  am  concerned  when  I  hear  from  widows  of  cancer  victims  who,  are  having  their 
marriages  questioned  because  they  were  married  in  the  1930*8  1940s  or  1950*8  in 
s  traditional  Navajo  ceremony  ana  do  not  have  a  written  documented  record  of  that 


.  mamage  _ 

Social  Security  Administration  has  accepted  many  of  these  very  same  marriages  for 
years.  So  what  we  have  is  one  part  of  the  Federal  Government  saving  these  mar- 
riages ARE  INDEED  valid  and  another  part  of  the  SAME  Federal  Government  say- 
ing they  are  NOT  valid  marriages. 

We  cannot  allow  this  to  continue.  I  understand  and  agree  that  steps  need  to  be 
taken  to  dissuade  fraud  in  this  program  as  with  other  Federal  programs.  But  I  also 
believe  that  at  the  very  least  all  agencies  of  the  Federal  Government  should  work 
together  so  that  those  who  are  rightfully  due  compensation  under  this  Act  are  able 
to  receive  it  with  minimum  difficulty. 

Mr.  Chairman,  today  I  am  here  to  learn.  Al  I  have  just  outlined,  I  have  heard 
many  stories  regarding  problems  with  this  Act  and  I  look  forward  to  hearing  from 
the  impressive  bat  of  experts  that  you  have  compiled  here  today.  I  want  to  hear 
from  those  people  directly  affected  by  the  Act  and  how  they  are  coping. 

I  thank  all  the  witness  for  taking  time  out  to  be  here,  rd  like  to  welcome  my  good 
friend  the  former  Secretary  of  the  Interior,  Stewart  UdsH.  It's  good  to  see  you  Stew 
and  I  might  add  that  without  your  involvement  and  commitment  this  Act  may  never 
have  even  been  realized. 

Td  also  like  to  acknowledge  President  Zah  and  his  efforts  in  this  area  as  well. 
Thank  you. 

Senator  Bingaman.  Let  me  say  a  few  things  by  way  of  back- 
ground before  I  complete  the  introductions  of  our  witnesses. 

I  chaired  a  hearing  similar  to  this  3  years  ago,  in  this  exact  audi- 
torium. Many  of  you  may  have  been  here  when  we  had  that  hear- 
ing. It  was  prior  to  the  passage  of  the  1990  legislation.  I  think  it 
was  a  very  useful  hearing.  We  heard  a  great  deal,  and  I  think 
we've  made  some  progress  since  then.  But  I  do  think  it's  clear  that 
the  program  we  intended  to  compensate  people  has  not  been  work- 
ing as  intended.  The  purpose  of  our  hearing  today  is  to  assess  the 
need  for  changes  in  the  1990  legislation,  and  also  to  assess  the 
need  for  changes  in  the  way  the  legislation  is  administered  by  the 
Department  of  Justice.  I  hope  very  much  that  we  can  get  good  tes- 
timony on  that  issue. 

In  addition  to  my  statement  and  Congressman  Richardson's 
statement,  I  want  to  introduce  into  the  record  a  statement  that 


Senator  Domenid  prepared.  He  was  not  able  to  be  here  today,  but 
this  is  an  issue  he  has  been  acting  on  for  a  great  many  years  and 
he  was  anxious  to  have  his  statement  included  in  the  record.  We 
are  very  pleased  to  include  it. 
[The  prepared  statement  of  Senator  Domenid  follows:] 

BtBPABXD  &TATKMZNT  OF  SSNATOS  DOMENKH 

Mr.  Chairman,  I  am  pleased  to  submit  this  statement  regarding  Radiation  Com- 
pensation. As  you  may  Know,  I  bacama  involved  in  this  issue  when  the  problem  of 
lung  cancer  among  uranium  miner*  was  brought  to  my  attention  by  the  Navajo  Na- 
tion 16  yean  ago. 

Since  1978,  have  been  **mTnit±»A  to  the  plight  of  uranium  miners  and  their  fami- 
lies. Whether  traveling  to  Shiprock,  holding  a  meeting  in  Grants,  or  crusading  for 
legislation  in  Congress.  I  have  endeavored  to  create  fair  and  equitable  compensation 
for  those  burdened  with  radiation-related  illnesses. 

Passage  of  P.L  101-436,  the  Radiation  Compensation  bill,  has  made  great  strides 
in  addressing  this  issue.  However,  I  feel  it  is  appropriate  to  assess  the  effectiveness 
of  the  compensation  program.  Review  and  evaluation  can  assess  the  legitimate 
needs  of  the  uranium  miners  and  their  f«miK»«  and  I  am  pleased  the  Senate  Com- 
mittee on  Labor  and  Human  Resources  is  taking  the  time  to  review  this  issue  in 
depth. 

Congress  has  recognised  that  although  mine  conditions  improved  greatly  after 
Federal  regulation  of  the  uranium  mines  was  imposed  in  1971,  many  miners  who 
worked  in  the  .mine*  prior  to  that  time  were  exposed  to  unacceptably  high  levels 
of  radiation.  The  US.  Government  was  the  sole  purchaser  of  uranium  in  this  coun- 
try and,  in  effect,  the  miners  were  producing  uranium  for  the  US.  Government. 
Therefore,  the  US.  Government  has  ■asumed  responsibility  for  those  who  have  suf- 
fered as  a  result  of  their  exposure  to  such  high  levels  of  radiation. 

Under  law,  miners  or  their  beneficiaries  are  entitled  to  $100,000  in  compensation 
if  they:  (1)  worked  in  the  uranium  mines  in  New  Mexico,  Arizona,  Colorado,  or  Utah 
between  1947  and  1971;  (2)  were  exposed  to  200  or  more  working  level  months  of 
radiation;  and  (3)  contracted  lung  cancer  or  another  serious  respiratory  disease. 

Individuals  who  lived  downwind  of  the  atmospheric  atomic  testing  sites,  or  their 
beneficiaries,  would  receive  $50,000  if  they:  lived  at  least  one  year  in  a  downwind 
area  during  the  times  of  the  atmospheric  testing  program  or  lived  in  the  downwind 
area  between  June  30  and  July  31,  1962;  and  if  they  developed  leukemia  (except 
chronic  lymphatic  leukemia)  multiple  myeloma,  or  cancer  of  the  bile  duct,  breast, 
colon,  esophagus,  gall  bladder,  liver,  (except  where  cirrhosis  or  hepatitis  B  is 
present)  mng,  pancreas,  pharynx,  small  intestine,  stomach,  thyroid,  or  urinary  tract. 

In  dosing,  P.L  101-425  is  the  result  of  many  years  of  deliberation,  analysis,  and 
debate.  Hard  fought,  and  finally  won,  this  law  has  brought  much  deserved  relief  to 
those  who  have  served  our  Nation  well  I  am,  therefore,  pleased  that  these  hearings 
by  the  Senate  Committee  on  Labor  and  Human  Resources  are  being  conducted  to 
exsmine  the  implementation  of  this  law  and  Basons  if  modifications  should  be  con- 
templated to  more  fuDy  address  the  intent  of  this  measure. 

Senator  Bingaman.  The  Inspector  General  of  the  Department  of 
Justice  has  also  asked  that  we  include  in  the  record  nis  June  1, 
1993,  Inspection  Report  on  the  Radiation  Exposure  Compensation 
Program,  and  we  will  do  that  as  well 

[The  report  referred  to  appears  at  the  conclusion  of  the  hearing.] 

Senator  Bingaman.  We  had  hoped  that  Mr.  Frank  Hunger,  who 
is  President  Clinton's  choice  for  Assistant  Attorney  General  for  the 
Civil  Division  of  the  Department  of  Justice,  could  be  with  us  today 
for  this  hearing.  He  was  not  able  to  be  here  because  he  is  in  Wash- 
ington preparing  for  his  confirmation  hearing  before  the  Senate.  I 
Elan  to  visit  with  Mr.  Hunger  and  bring  to  him  the  results  of  the 
earing  we  are  having  today. 

Let  me  thank  various  people  for  help  in  preparing  for  this  hear- 
ing: Michael  Begave,  who  is  with  the  Navajo  Nation's  Washington 
office  was  very  helpful  to  us;  and  Mr.  Hall,  who  is  the  principal  of 
the  Shiprock  High  School.  I  want  to  thank  him  for  the  use  of  the 


facilities  again.  You  have  been  very  gracious  in  allowing  us  to  use 
the  facilities.  And  is  Mr.  Perry  Charley  here?  Perry,  I  hope,  will  be 
available  to  do  translation.  I  think  we  will  have  the  first  panel  pro- 
ceed; but  when  the  president,  Mr.  Benally  and  the  other  witnesses 
testify,  at  that  point  we  will  need  your  services  in  translation.  That 
would  be  a  great  help. 

Let  me  complete  the  introduction  of  our  first  panel  of  witnesses. 
I  introduced  Dr.  Abel.  Let  me  also  introduce  Dr.  Jonathan  Samet, 
who  is  a  leading  expert  on  the  health  effects  of  radiation  exposure 
through  mining  and  a  professor  of  medicine  at  the  School  of  Medi- 
cine, University  of  New  Mexico,  in  Albuquerque.  He  has  done  a 
great  deal  of  study  in  this  subject  area,  and  we  are  very  pleased 
to  have  him  here. 

Of  course,  we  also  are  very  pleased  that  Stewart  Udall  is  here. 
Stewart  Udall  brought  this  issue  to  my  attention  several  years  ago, 
and  I  believe  to  Congressman  Richardson's  attention  as  well.  He 
has  been  the  champion  for  the  Navajo  miners  and  others,  who  have 
been  unfairly  treated  as  a  result  of  this  radiation  exposure.  It's  a 
great  pleasure  to  have  him  here. 

I  remember  3  years  ago  when  I  introduced  him,  I  said  Stewart 
Udall  is  a  great  American  in  whom  we  can  all  be  proud.  I  was  also 
proud  to  say  that  he  was  now  a  great  New  Mexican,  since  he  had 
recently  moved  to  New  Mexico.  He  has  been  in  New  Mexico  so  long 
now  that  I  don't  even  need  to  say  that.  We  are  anxious  to  hear 
from  him. 

Why  don't  we  start  this  panel  with  Stewart  Udall.  Please  give  us 
a  summary  of  how  we  got  to  where  we  are  and  what  you  believe 
needs  to  be  done  at  this  point,  and  then  well  call  on  Dr.  Abel  and 
Dr.  Samet 

STATEMENTS  OF  STEWART  L.  UDALL,  ATTORNEY  AT  LAW, 
SANTA  FE,  NM;  LOUISE  ABEL,  MJ)n  SHIPROCK  INDIAN 
HEALTH  SERVICES,  SHIPROCK,  NM;  AND  JONATHAN  SAMET, 
MJ)„  PROFESSOR  OF  MEDICINE,  DEPARTMENT  OF  MEDI- 
CINE, CHIEF  OF  PULMONARY  DIVISION,  UNIVERSITY  OF 
NEW  MEXICO,  ALBUQUERQUE,  NM 

Mr.  UDALL.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Bingaman.  I  don't  think  it's  working.  You  might  want  to 
hold  that  microphone. 

Mr.  Udall.  111  talk  right  into  it  I  have  an  old  club  caller's  voice, 
and  111  use  it  this  morning. 

Mr.  Chairman,  I  think  all  over  this  part  of  New  Mexico  and  Ari- 
zona there  are  people  who  have  been  waiting  a  long  time  for  some 
show  of  justice.  This  is  not  a  recent  epidemic  like  the  one  in  the 
news  now,  but  it  is  an  epidemic  It  has  been  going  on  for  30  years. 
It  is  a  tragedy. 

It  was  caused  by  the  neglect  of  our  Government  And  there  are 
people  in  the  Justice  Department  administering  this  program  who 
almost  refuse  to  acknowledge  it  But  there  was  a  national  apology. 
This  was  a  unique  situation.  There  have  only  been  two  times  where 
this  country  has  apologized  to  a  group  of  people  for  actions  that 
were  taken  or  not  taken. 
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I  have  a  statement  this  morning,  Mr.  Chairman.  I  would  like  it 
to  go  in  the  record  along  with  the  attachments.  I  tried  to  make 
them  first 

Senator  Bingaman.  We  will  be  glad  to  include  your  entire  state- 
ment in  our  record. 

Mr.  Udall.  There  are  two  other  lawyers  that  have  been  valiant 
in  this  cause:  Robert  Dawes  from  Durango  is  here,  and  Earl 
Mettler,  who  has  for  a  long  time  been  representing  Navajos.  They 
have  statements  that  they  would  like  to  present  into  the  record 
today,  too,  Mr.  Chairman. 

Senator  Bingaman.  We  will  be  glad  to  include  those,  also. 

[The  prepared  statements  of  Mr.  Dawes  and  Mr.  Mettler  follow:] 

Prepared  Statement  op  Robeet  C.  Dawes 

My  name  is  Robert  C.  Dawes  of  Dawes  &  Hamas.  I  am  a  Colorado  attorney.  For 
16  years,  I  have  represented  injured  workers  in  workers'  compensation  and  social 
security  daima.  During  that  time,  I  have  represented  many  uranium  miners  and, 
unfortunately,  their  widows.  The  benefits  that  uranium  miners  and  their  depend- 
ents were  able  to  receive  were  very  limited  and  inadeauate.  By  p»— ing  the  Radi- 
ation Exposure  Compensation  Act  into  law,  the  United  States  has  recognized  the 
important  contribution  the  miners  made  to  the  national  security  of  our  country  and 
the  high  cost  this  contribution  had  on  the  miners  and  their  famili**  However,  there 
are  some  areas  of  the  Act  which  arbitrarily  exclude  miners  or  their  rightful  depend- 
ents from  compensation.  I  would  like  to  address  to  this  committee  my  concerns 
about  these  problems. 

The  purpose  of  the  Act  is  to  compensate  victims  of  long-term  exposure  to  high  lev- 
els of  radiation  in  their  work  as  miners.  The  Act  provides  compensation  to  uranium 
miners  who  suffer  or  suffered  from  cancer,  and  the  non-malignant  respiratory  dis- 
ease. Non-malignant  respiratory  disease  is  defined  as  follows: 

— fibrosis  of  the  lung,  pulmonary  fibrosis,  and  corpulmonale  related  to  fibrosis  of 
the  mng;  and  if  the  cfsirnsnt,  whether  Indian  or  non-Indian,  worked  in  a  uranium 
mine  located  on  or  within  an  Indian  Reservation,  the  term  shall  also  include  mod- 
erate or  severe  silicosis  or  pneumoconiosis 

Ten  or  15  years  ago,  pneumoconiosis  and  silicosis  were  often  the  generic  diagnosis 
used  to  describe  the  occupation  si  disease  resulting  from  underground  work  in  ura- 
nium mines.  The  term  pulmonary  fibrosis  is  a  relatively  new  term  used  to  differen- 
tiate uranium  miner's  rang  disease  from  other  king  diseases  caused  by  working  in 
underground  mines.  Unfortunately,  even  today  many  treating  physicians  still  do  not 
appreciate  the  difference  between  pneumoconiosis,  silicosis  and  fibrosis.  In  any 
event,  orm national  mng  disease,  whether  it  is  pneumoconiosis,  silicosis,  or  fibrosis 
is  uniformly  categorized  as  restrictive  bang  dirrfse 

In  interpreting  this  section  of  the  Act,  the  Department  of  Justice  has  included  s 
regulation  that  in  cases  of  silicosis/pneumoconiosis,  the  miner  must  have  worked  in 
uranium  mines  located  on  or  within  the  Indian  Reservation  for  a  "period  of  time 
sufficient  to  meet  the  minimum  working  level  criteria  for  the  claimant  set  forth  in 
Section  79.32(c),  see.  Sec  79.31  (i)  (3)0)  and  (iii).  This  means  that  claims  in  which 
the  medical  diagnosis  is  silicosis  or  pneumoconiosis  will  only  be  compensated  if  the 
miner  incurred  at  least  the  minimum  exposure  levels  entirely  from  mines  on  Indian 
reservations. 

Overwhelming  medical  evidence  establishing  that  uranium  miners  had  significant 
incidents  of  disability  and  death  as  s  result  of  lung  disease  lead  to  the  passage  of 
the  Act.  The  medical  evidence  did  not  distinguisii  between  pulmonary  fibrosis,  silico- 
sis, and  pneumoconiosis.  There  was  good  reason  for  this  lack  of  differentiation,  the 
doctors  who  treated  the  miners  were  very  casual  shout  their  diagnosis  often  using 
pneumoconiosis  and  silicosis  for  what  is  now  referred  to  as  pulmonary  fibrosis. 

In  this  part  of  the  country,  hard  rock  miners,  Le.,  miners  who  mined  gold,  silver 
and  other  valuable  ores  in  places  like  Telluride  and  Sflverton,  also  develop  silicosis. 
Prom  an  evidentiary  standpoint,  the  difference  between  proving  a  claim  between  a 
uranium  miner  ana  a  hard  rock  miner  is  that  it  is  not  possible  for  the  hard  rock 
miner  to  establish  Working  Level  Months  of  exposure  to  radiation  from  their  work 
in  the  hard  rock  mines.  Secondly,  there  are  very  few  men  that  worked  in  both  hard 
lrock  mines  and  uranium  mines.  Hard  rock  miners  considered  mining  an  occupation 
and  would  move  on  to  other  hard  rock  mines  in  other  parts  of  the  country.  When 


uranium  mining  work  was  not  available,  those  men  tended  to  return  to  their  pre- 
Tnining  employment  activities,  primarily  Canning. 

Miners  who  died  from  rang  disease  10-15  years  ago  and  who  worked  in  uranium 
mines  may  have  only  been  4iag"'ML»**  with  pneumoconiosis  or  silicosis,  although 
today  they  would  have  been  diagnosed  as  having  pulmonary  fibrosis.  Unfortunately, 
there  is  no  mention  of  the  word ''fibrosis*  in  the  medical  records  and  the  test  results 
and  X-rays  for  those  miners  are  no  longer  available.  This  creates  a  situation  where 
widows  or  children  of  a  miner  who  died  of  hing  disease  with  working  level  months 
far  in  excess  of  the  minimum  levels  will  be  denied  benefits  solely  due  to  semantic 
definitions.  This  is  certainly  not  an  equitable  result  and  contrary  to  the  intended 
propose,  of  the  Act. 

If  •  miner  meets  the  Wild  criteria  and  has  been  diagnosed  as  having  silicosis, 
it  is  almost  certain  that  they  have  pulmonary  fibrosis  and  that  the  miner  will  have 
all  the  medical  problems,  disability  and  death  as  other  uranium  miners  with  the 
correct  diagnosis.  For  example,  our  office  represents  s  widow  whose  uranium  miner 
husband  died  in  the  Denver  VA  hospital  in  1983.  This  man  had  approximately  1,080 
WLWs  but  was  diagnosed  as  having  only  silicosis.  It  is  fairly  clear  that  his  lung 
disease  and  resulting  death  were  caused  by  his  radiation  exposure  in  uranium 
mines  (he  never  worked  in  hard  rock  mines).  However,  his  claim  was  denied  because 
there  was  no  statement  in  any  of  the  records  that  he  had  fibrosis  of  the  rang,  and 
he  did  not  have  any  work  history  on  an  Indian  reservation. 

The  Act  should  eliminate  the  artificial  and  not  medically  supportable  distinction 
between  the  diagnoses  of  silicosis,  pneumoconiosis  and  fibrosis  of  the  lung  and 


should,  instead,  define  non-malignant  respiratory  disease  as  any  occupationallv 
caused  restrictive  respiratory  disease.  Such  a  change  will  probably  not  result  in  ad- 
ditional claims  since  any  miner  with  rang  «ti«»»»>  who  has  met  the  appropriate 
WLM  standard  will  certainly  apply  anyway.  On  the  other  hand  it  may  result  in 
more  equitable  decisions  in  the  claims  already  pending.  Further,  allowing  all  ura- 
nium miners  with  restrictive  rang  disease  who  meet  the  WLM  criteria  to  be  eligible 
will  also  eliminate  the  irrational  and  illusory  distinction  between  working  in  mines 
on  or  off  the  Indian  reservation. 

FAMILY  EVIDENCE 

One  Year  of  Marriage:  Many  of  the  miners  who  were  Navajos  who  were  married 
in  unrecorded  traditional  ceremonies.  Additionally,  Colorado  recognizes  common  law 
marriages.  Graham  v.  Graham,  274  PJ2d  605  (Colo.  1959).  Uranium  miners  were 
not  middle  class  white  people  who  were  always  married  in  churches  and  obtained 
marriage  licenses.  Unfortunately,  in  administering  the  Act,  the  regulations  of  the 
Department  of  Justice  do  not  recognize  traditional  ceremonial  or  common  law  mar- 
Many  government  agencies  have  developed  procedures  for  determining  validity  for 
common  law  marriage  relationships.  The  Social  Security  Administration,  for  exam- 
ple, accepts  proof  of  common  law  marriage,  see  Sec  404.726,  CSJL  It  would  be  easy 
to  develop  more  reliable  and  accurate  method  for  evaluating  marital  status.  The  Act 
should  be  amended  to  recognize  this  problem,  and  require  that  appropriate  regula- 
tions be  developed, 

PROBLEMS  WITH  REGULATIONS 

The  Act  requires  the  establishment  of  medical  guidelines  to  determine  what  con- 
stitutes sufficient  documentation  to  support  claims.  42  U.S.C.  2210(6)  (b)  (1).  The 
regulations  developed  by  the  Justice  Department  go  far  beyond  what  is  necessary 
evidence  to  establish  entitlement.  The  regulations  do  not  allow  testimonial  evidence 
by  claimants  and  allow  affidavits  for  only  very  limited  reasons.  Further,  the  regula- 
tions also  do  not  allow  corroborating  testimony  or  affidavits.  Sec.  76.4(c).  The  regu- 
lations require  submission  of  original  documents  or  certified  copies  of  the  originals, 
unless  the  claimant  can  establish  why  it  is  impossible  to  obtain  the  original  docu- 
ments. Sec  7633(a)  (2).  Thus,  although  a  claimant  has  the  burden  of  proving  the 
claim  by  a  "preponderance  of  the  evidence",  the  claimant  is  denied  the  normal  and 
usual  methods  accepted  in  all  other  jurisdictions  of  the  U.S.  judicial  system  (adver- 
sarial and  nan-adversarial  alike)  to  establish  s  claim  by  a  "preponderance  of  the  evi- 
dence". 

The  regulations  require  that  medical  diagnosis  of  s  covered  condition  must  be  es- 
tablished "to  a  reasonable  degree  of  medical  certainty."  Sec  7635(d)  and  Sec 
7636(d).  This  standard  of  proof  is  higher  than  the  standard  of  proof  to  establish 
other  criteria  (L  e.  "preponderance  of  the  evidence  ").  Reasonable  degree  of  medical 
probability  is  the  standard  normally  accepted  in  all  courts  of  law.  The  regulations 
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ahould  not  impose  a  higher  burden  than  would  otherwise  be  required  in  other  legal 
proceedings. 

The  regulations  ahould  allow  for  evidence  of  a  medical  expert's  opinion  based  on 
the  available  medical  records  where  the  medical  records  do  not  clearly  establish  a 
mediral  condition.  Medical  records  of  miners  with  rang  conditions  often  contain  con- 
fusing and  conflicting  statements  of  diagnosis.  It  is  not  uncommon  far  a  miner  who 
smoked  to  be  diagnosed  with  both  obstructive  and  restrictive  rang  disease.  Medical 
tests,  such  as  spirometry  tests,  often  cannot  show  a  distinction  between  the  two 
rang  conditions.  A  claimant  should  be  allowed  to  submit  the  opinion  of  s  ip*di^l 
expert  who  hss  reviewed  all  of  the  relevant  medical  records  and  can  summarize  the 
records  and  set  forth  an  opinion  based  on  the  records.  Such  evidence  will  assist  the 
fact  finder  when  there  is  a  question  of  whether  a  claimant  has  or  had  a  covered 
condition.  Such  evidence  is  routinely  allowed  in  courts  of  law.  See,  Federal  Rules 
of  Evidence  Rules  702  and  703. 

The  regulations  require  a  hierarchial  structure  for  the  submission  and  acceptance 


of  medical  records,  the  claimant  has  the  burden  of  establishing  why  a  record  of 
higher  priority  is  not  available  before  a  lower  priority  record  will  be  accepted.  Sec 
76 .35(d)  and  Sec  7636(6),  This  places  a  burden  on  a  claimant  to  establish  why  a 
record  maintained  in  a  medical  office  is  not  available  or  why  a  medical  test  was  not 
performed  by  a  physician.  Only  the  medical  office  or  the  physician  can  satisfy  this 
burden.  All  of  the  listed  records  would  be  accepted  in  a  court  of  law.  See,  Federal 
Rules  of  Evidence  Rule  803.  Simple  fairness  requires  that  if  any  of  the  listed  records 
are  available  they  should  be  considered.  There  is  no  rational  basis  to  require  a 
claimant  to  prove  why  a  medical  record  does  not  exist. 

The  requirement  that  records  must  be  original  or  certified  copies  of  the  records, 
Sec  76.5,  as  it  applies  to  medical  records  is  an  unnecessary  burden  for  rf«iir)»n** 
and  medical  offices.  Medical  offices  are  not  equipped  to  certify  medical  records  and 
copies  are  routinely  accepted  in  judicial  proceedings  unless  there  is  a  genuine  ques- 


tion as  to  authenticity  or  the  circumstances  of  the  preparation  of  the  record  are 
questionable.  See,  Federal  Rules  of  Evidence  Rule  1003.  if  a  claimant  has  a  medical 
condition,  it  will  show  up  throughout  the  records  and  the  context  lof  the  n*Hie*1 
records  will  establish  sufficient  authenticity. 

The  regulations  limit  types  of  acceptable  evidence  to  certain  types  of  medical  evi- 
dence such  as  pulmonary  function  tests  ("PFTs  *)  and  arterial  blood  gas  results 
("ABGs  ").  Often  other  medical  evidence  is  mare  helpful  in  establishing  a  claim. 
High  resolution  CT  scans  and  MRI  scans  are  more  accurate  that  X-rays  in  determin- 
ing "fibrosis1'.  And,  most  accurate  of  all  is  a  lung  biopsy.  None  of  these  more  accu- 
rate methods  are  recognized  or  allowed  under  the  regulations  for  proving  claims  of 
living  miners.  

Accepted  medical  evidence  establishes  that  PFTs  and  ABGs  will  not  show  suffi- 
cient results  for  10-20  percent  of  the  uranium  miners  who  do  have  pulmonary  fibro- 
sis. Claimants  should  not  be  restricted  to  certain  types  of  medical  evidence.  Medical 
evidence  should  not  be  limited  and  claimants  should  be  allowed  to  submit  any  medi- 
cal evidence  which  shows  a  qualifying  condition. 

In  an  attempt  to  meet  the  RECA  regulations,  a  coordinated  effort  between  IHS. 
the  Navajo  Nation,  the  Office  of  Navajo  Uranium  Workers,  Miner's  Colfax  Medical 
Center,  and  claimants'  attorneys,  was  put  into  effect.  This  resulted  in  a  massive 
screening  program  being  conducted  in  the  Shiprock  area. 

The  results  of  the  program  are  as  follows: 

649  miners  were  tested  from  11/16/92-  02/05/93.  The  majority  of  the  miners  tested 
were  between  63  and  77  years  of  age  and  worked  underground  between  1-6  years. 

Pulmonary  Function  Testa: 

649  total  miners  

4  diagnosed  with  hingcancer.no  PFTs 

17  too  disabled  to  perform  PFTs 

1  refused  test 

10  previously  tested 

1  cardiac  arrest,  resuscitated 

516  given  pulmonary  function  tests 

43  met  RECA  guidelines 

473  disqualified  per  guidelines 

Chest  X-rays: 

649  total  mines 

475  test  results  available 

69  2  positive  B-readings 

406  not  qualified  per  guidelines 

Of  the  total  number  of  475  miners  whose  complete  tests  results  were  available, 
11  qualified  under  both  the  PFT  and  B-reader  guidelines. 
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The  MWMJM  effort  ho  not  definitively  identified  the  miner*  who  are  qualified. 
In  at  least  one  instance,  our  office  has  had  the  X-rays  of  a  miner  who  did  not  pass 
the  RECA  criteria  through  the  IHS  screening  program  evaluated  by  an  Albuquerque 
B-readers  and  have  gotten  two  qualifying  results.  The  B-readers  of  the  X-rav  taken 
through  the  screening  program  disqualified  him  This  same  miner  hsd  over  100  per- 
cent on  the  FFTs,  which  disqualified  him  However  on  resting  ABGs  done  at  a  pri- 
vate hospital,  he  was  well  within  the  RECA  guidelines. 

There  is  no  way  to  determine  how  many  of  the  other  miners  screened  through 
Shiprock  who  appear  to  not  qualify,  do  in  fact  qualify  because  the  B-readings  appear 
to  be  subjective. 

There  are  many  B-readings  from  the  IHS  screening  program  in  which  one  B-read- 
er  reports  it  as  1A)  or  higher  and  the  second  B-reader  has  no  rating  at  all.  If  the 
same  X-ray  was  sent  to  8  or  4  more  B-readers  would  it  eventually  receive  the  second 
needed  B-resding  rating?  This  would  give  miners  who  can  afford  to  "B-reader  shop'' 
an  unfair  advantage. 

Likewise,  we  have  many  B-reader  reports  with  a  difference  between  1/3  and  2/ 
2  of  the  same  X-ray. 

With  so  many  problems  within  the  B-readers  themselves,  it  is  obvious  that  the 
requirement  that  B-readers  be  used  for  determination  of  disability  is  not  reliable. 

When  the  medical  evidence  is  submitted,  it  is  reviewed  by  a  nurse.  The  nurse  em- 
ployed at  RECP  works  hard  to  develop  medical  evidence  and  has  a  good  understand- 
ing of  medical  requirements.  But  as  a  nurse,  she  can  only  be  conservative  when 
there  is  questionable  evidence  such  as  can  be  seen  in  the  older  medical  reports.  In 
such  esses,  a  claimant  should  have  the  opportunity  to  have  the  medical  evidence 
reviewed  by  qualified  doctors. 

The  regulations  should  require  that  a  panel  of  recognized  experts  would  review 
any  claim  that  is  denied  solely  on  medical  grounds.  The  panel  should  include  a  radi- 
ologist, pulmonologist,  and  pathologist.  Such  a  panel  could  be  located  in  Albuquer- 
que or  Grand  Junction. 

The  Act  was  designed  to  pay  compassionate  compensation  to  former  uranium  min- 
ers and  their  survivors.  It  is  suggested  that  the  Act  be  amended  to  require  that  the 
Justice  Department  review  the  medical  standards  and  to  develop  more  reasonable 
standards  consistent  with  the  purposes  of  the  Act  and  the  state  of  medical  science 
as  it  exists  today.  The  Act  should  further  be  amended  to  require  that  documentary 
evidence  be  acceptable  under  the  standards  employed  throughout  the  judicial  sys- 
tem. 

Thank  you  for  your  consideration. 

Prepared  Statement  of  Earl  Mettles 

I  have  represented  uranium  miners  and  their  families  for  15  years,  as  an  attorney 
at  Shiprock  in  legal  services  and  in  private  practice.  Since  the  passage  of  the  Radi- 
ation Exposure  Compensation  Act,  I  nave  evaluated  and  developed  dozens  of  poten- 
tial claims,  and  filed  about  30  claims.  The  most  serious  problem  I  have  observed 
since  the  Act  was  passed  is  the  requirement  in  Section  5(b)  (3)  that  a  miner  must 
have  worked  in  s  mine  located  within  an  Indian  Reservation  in  order  to  qualify  for 
compensation  based  upon  silicosis  or  pneumoconiosis. 

This  on-Reservation  work  requirement  has  caused  me  to  refrain  from  filing  sev- 
eral cases  of  Nsvajo  miners.  In  each  case,  the  miner  had  medically  qualifying  silico- 
sis, as  verified  by  chest  X-ray  Breads  and  breathing  testa.  And,  in  each  the  miner 
had  a  long  history  of  uranium  mining.  However,  each  miner,  even  though  he  was 
Native  American,  had  not  worked  in  a  mine  within  a  Reservation. 

At  this  point,  I  am  aware  of  six  cases  that  cannot  qualify  for  this  reason.  Three 
of  these  are  living  miners,  and  three  are  widow's  claims.  All  of  these  are  Nsvajos. 
Since  I  have  now  filed  about  30  cases,  the  rate  of  incidence  of  this  problem,  at  least 
among  my  clients,  appears  to  be  that  about  one  in  six  otherwise  qualifying  Navajo 
claims  will  not  succeed  because  of  the  on-Reservation  work  requirement. 

In  addition,  the  Department  of  Justice  has  gone  beyond  the  language  in  the  Act 
and  required  that  not  only  must  the  miner  have  worked  in  a  Reservation  mine,  he 
must  have  all  of  the  required  working  level  months  (WLMs)  of  radiation  exposure 
in  on-Reservation  mines.  28  CJFiL  79 -31(i)  (3).  The  Act  only  requires  that  the  miner 
have  "worked  in"  an  on-Reservation  mine.  There  is  no  basis  in  the  Act  or  legislative 
history  for  requiring  that  the  required  quantum  of  exposure  must  all  have  been  in 
on -Reservation  wort 

This  regulation  will  disqualify  many  more  Nsvajo  miners,  because  many  Navajo 
miners  did  some  work  in  s  mine  on  the  Navajo  Reservation,  but  not  enough  to  total 
200  WLMs.  Those  miners  qualify  under  the  language  of  the  Act,  but  are  disqualified 
by  the  regulations. 
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Among  those  who  are  currently  disqualified  by  the  requirement  in  the  Act  are  the 
following  caaes: 

•1 — A  65  year  old  Navajo  miner  from  Shiprock  with  a  long  history  of  treatment 
of  aihooeiSji classified  as  severe  by  his  treating  doctors,  and  found  disabling  by  Social 
Security.  The  miner  worked  from  1957  through  1962,  almost  entirely  in  uranium 
mining,  but  did  not  work  in  any  mine  on  the  Reservation. 

#2 — A  64  year  old  miner  Nsvaio  from  Shiprock  who  worked  continuously  as  s  ura- 
nium miner  from  1964  to  1976,  but  did  not  work  in  a  mine  on  the  Reservation.  He 
has  severe  pneumoconiosis,  nearly  off  the  scale  in  severity  according  to  B-readen. 
and  severely  reduced  pulmonary  function  tests.  He  has  frequently  been  hospitalized 
for  tfria  condition.  In  1977  he  would  found  disabled  for  purposes  of  workers  com- 
pensation, but  due  to  the  low  payment  rates  in  that  system  he  only  received  $7,500. 
He  has  remained  diffbV"**  since  then,  more  than  15  yean  now. 

The  other  cases  are  similar  to  these;  Navajo  minen  with  severe  silicosis,  who  did 
not  work  in  a  mine  on  the  Reservation  and  so  do  not  qualify.  In  all  cases,  the  min- 
ers worked  in  other  mines  within  the  Colorado  Plateau,  mainly  on  the  western  slope 
area  in  Colorado  and  in  eastern  Utah. 

In  addition  to  those  caaes  that  do  not  qualify  under  the  language  of  the  Act,  I 
am  evaluating  other  cases  in  which  the  miner  had  some  work  on  the  Reservation, 
but  probably  not  200  WLMs.  I  have  held  back  on  filing  those  esses,  because  of  the 
language  in  the  regulations  that  requires  the  full  quantum  of  required  exposure  to 
be  m  on -Reservation  mines. 

The  on-Reservation  work  requirement  it  disqualify  s  substantial  percentage  of  the 
Nsvsjo  minen.  The  requirement  is,  neediest  to  ssy,  difficult  for  these  minen  to  un- 
derstand. They  worked  in  many  of  the  same  mines  as  minen  who  are  qualifying. 
In  fact,  several  of  these  men  worked  for  much  longer  periods  of  time  than  some  of 
the  minen  who  are  qualifying.  They  were  exposed  to  the  same  risks  as  those  who 
qualify,  and  they  are  injured  more  severely  than  some  of  those  who  qualify. 

In  the  legislstive  history  of  the  Act,  it  was  noted  that  a  special  Federal  Govern- 
ment responsibility  to  these  minen  existed  not  only  because  of  federal  control  of 
over  Reservation  lands,  but  also  because  of  the  trust  responsibility  to  protect  the 
health  care  of  Native  Americans.  The  Act  as  written  attempted  to  address  the  re- 
sponsibilities to  Indian  minen  completely,  but  did  not  do  so.  By  stopping  at  the  Res- 
ervation boundary  hne  for  silicosis  cases,  the  Act  recognized  federal  duties  with  re- 
ipect  to  Indian  land,  but  not  with  respect  to  Indian  people. 

I  believe  the  exclusion  of  Navajo  minen  with  silicosis  or  pneumoconiosis,  because 
they  did  not  work  within  the  Reservation,  is  the  most  serious  inequity  in  the  RECA 

StogTa!!]-  It  should  be  remedied  by  providing  compensation  to  otherwise  qualifying 
f  ative  American  minen  with  these  ma— a—,  regardless  of  where  they  worked. 

Mr.  Udall.  Senator,  you  mentioned  a  hearing  that  was  held  3 
yean  ago  in  March  in  this  auditorium.  That  was  a  beginning.  At 
that  time,  having  lost  the  court  cases,  I  was  very  pessimistic  I 
came  away  from  that  meeting  with  a  little  hope.  It  was  the  begin- 
ning of  the  fight  This,  I  hope,  is  another  beginning. 

The  leaders  in  the  legislation  that  was  passed  in  1990  were  a 
Senator  and  Congressman  from  Utah.  The  leaders  in  getting  the 
law  changed  and  getting  it  implemented  properly,  I  want  the  Nava- 
jos  to  know,  are  these  two  men  here.  These  two,  a  New  Mexico 
Senator  and  Congressman.  They  are  people  who  are  gaining  in- 
creasing influence  and  power  in  Washington. 

They  are  going  to  be  the  champions.  They  are  your  true  friends. 
They  are  here  today  to  show  their  interest,  their  friendship  and 
presence.  We  are  planning  to  go  on  to  Congress  week  after  next, 
and  we  hope  that  Bill  Richardson  and  Jeff  Bingaman  will  go  with 
us  to  see  the  Attorney  General,  or  her  Assistant,  and  that  we  can 
to  concentrate  on  the  problems  that  are  going  to  be  discussed 

We  have  had  over  a  year's  experience  now  with  this  program.  In 
my  opinion,  it  has  been  a  big  disappointment  I  have  not  committed 
in  my  statement  the  manner  in  which  they  have  administered  the 
regulations,  which  is  tantamount  to  discrimination  against  the 
Navajos.  They  pushed  them  into  the  mainstream  of  our  culture. 
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The  widows  that  all  of  us  lawyers  thought  would  be  first  in  line 
have  ended  up  last  in  line. 

I  have  a  list  I  brought  with  me  today — I  don't  want  to  put  it  in 
the  record  for  privacy  reasons— of  widows  whose  claims  have  been 
pending  for  over  a  year.  We  have  presented  everything  they  asked 
for,  but  they  have  handled  this  program  in  a  way  that  is — I  can 
only  describe  as  discriminatory,  as  putting  extra  burdens  on  people 
because  of  their  cultural  pattern,  for  that  reason. 

So  the  regulations  neea  to  be  revised.  The  Clinton  administration 
needs  to  put  new  people  in  charge,  and  they  need  to  have  a  hear- 
ing, and  all  of  this  could  be  heard  as  to  what  should  be  changed. 
But  beyond  that,  Mr.  Chairman,  the  shocking  thing  is  what  has 
happened  in  the  last  3  or  4  months,  in  regard  to  the  living— many 
of  them  are  here  today. 

These  are  some  of  the  people  who  were  the  most  active  in  those 
early  days,  in  the  dirtiest  mines.  And  the  Government,  when  the 
Attorney  General  presented  their  budget  15  months  ago  to  the  Ap- 
propriations Committee,  said  they  anticipated  there  would  be  1,600 
miners,  living  miners,  or  miners  and  widows  that  would  qualify. 

I  don't  know  about  Dr.  Abel,  but  my  anticipation,  when  the  Nav- 
ajos  began  their  program  of  screening  and  testing  of  living  miners 
last  fall,  was  that  there  was  probably  about  a  third  of  them  that 
would  qualify.  But  the  tests  they  have  set  up  are  so  stringent,  and 
they  are  being  administered  in  such  a  strict  way  that  after  the 
tests  were  over — Dr.  Abel  will  present  figures — something  ap- 

Sroaching  2  percent,  it  appears  now.  The  way  the  regulations  are 
rawn,  tne  way  the  medical  standards  are  administered,  this  has 
been  a  shock  to  me,  and  a  disappointment  This  is  a  serious  prob- 
lem. It  is  pending  now.  But  some  amendments  to  this  law  are  very 
badly  needed,  in  my  opinion. 

They  are  needed  because  the  law,  as  passed,  was  passed  in 
haste.  You  remember,  Senator,  Congressman,  in  the  closing  hours 
of  the  1990  session  of  Congress,  we  didn't  have  a  chance  to  fine 
tune  it  and  so  on.  Many  of  the  miners  who  are  here  today — I  have 
some  of  this  in  my  statement — worked  in  the  mines  to  the  west 
here,  in  the  Carrizozo  Mountains,  the  Chaco  Mountains,  in  little 
mines  where  there  were  never  radiation  readings. 

Many  of  these  mines  were  conducted  by  independent  Navajo  op- 
erators who  proved  that  they  knew  how  to  mine  and  to  learn  and 
so  on.  We  dont  have  the  kind  of  information  that  we  would  like. 
They  have  set  the  program  up  as  though  there  is  exact  information 
about  how  many  mines  there  were,  what  the  radiation  was  in  the 
mines,  who  worked  in  the  mines.  There  is  a  lot  of  information  that 
we  don't  have  that  made  the  program  very  risky. 

The  200  WLM  requirement  is  inappropriate,  it  is  too  high,  it  is 
unrealistic  We  have  got  to  tackle  this  problem.  I  don't  want  to  get 
too  specific  today,  but  we  will  help  and  work  with  you  to  under- 
stand this  problem  and  to  see  what  happened. 

In  some  of  the  dirtiest  mines  in  the  early  1950*s,  that  is  where 
a  lot  of  these  miners  worked  in  that  period  of  time,  where  they  did 
take  readings,  the  miners  got  98  WLM — I  have  records  on  this — 
in  1  month.  A  miner  today  would  get  less  than  80 — but  there  is  no 
longer  any  uranium  mining  in  New  Mexico  or  elsewhere — in  a  20- 
year  period.  They  had  enormous  doses.  This  needs  to  be  refined. 
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Dr.  Samet  will  talk  about  it  today.  He  is,  in  my  opinion,  the  lead- 
ing expert  in  the  Southwest  on  this  subject  today.  He  has  written 
an  article  on  this  issue  for  a  medical  journal,  which  will  appear  in 
the  future,  that  he  has  let  me  see. 

This  is  another  problem:  They  have  ridiculous  regulations  about 
smoking.  Congress  didn't  define  "smoking;''  it  said  smoke.  Very  few 
of  the  Navaios  were  smokers.  Some  of  them  were,  and  they  very 
honestly  said  that  they  had  smoked  for  a  period  of  time.  But  a  man 
who  smoked  for  30  years,  three  packs  a  day,  under  the  regulations, 
is  a  smoker.  A  young  man  who  may  have  smoked  a  pack  a  day  for 
a  year,  he  is  a  smoker.  That  is  how  absurd  the  regulations  are. 
This  is  something  that  Dr.  Abel  and  Dr.  Samet  may  want  to  talk 
about  this  morning. 

There  are  serious  problems.  I  think  we  can  help  you  focus  on 
them.  President  Zah  and  I,  when  we  go  to  Washington  in  the  near 
future,  will  be  ready  to  discuss  some  of  this  with  the  Justice  De- 
partment But  amendments  are  needed. 

Congress,  at  least  the  way  I  understood  it  at  the  time,  passing 
this  legislation,  wanted  legislation  that  was  compassionate;  they 
wanted  legislation  that  was  liberal.  And  the  way  the  Bush  people 
interpreted  it,  we  have  a  program  that  has  very  little  compassion 
in  it  and  has  set  unrealistic  standards  that  people  have  to  comply 
with. 

I  appreciate  your  letting  me  go  on  this  way.  I  want  to  add  one 
final  thing.  There  was  a  uranium  mill  in  Shiprock;  but  the  millers 
are  not  included.  A  lot  of  Navajos  worked  in  mills.  This  was  dif- 
ferent than  the  mines;  they  were  exposed  to  radon  radiation  in  the 
mills.  They  were  processing  the  ores,  it  was  very  dusty,  there  were 
fumes  and  so  on.  A  lot  of  us  who  have  studied  this  believe  that  the 
millers— although  this  will  not  manifest  itself  primarily  as  lung 
cancer — that  they  will  suffer  diseases,  and  this  needs  to  be  studied 
further. 

And  this  $200  million  fund  which  was  created,  the  money  has 
been  appropriated;  it  is  sitting  there.  Money  from  that  fund  or  from 
some  source  in  the  Federal  Government  ought  to  be  used  to  enable 
Dr.  Samet,  who  keeps  the  cancer  registry  and  has  the  people  at  the 
University  of  New  Mexico  to  do  studies,  that  they  ought  to  be  able 
to  do  studies  to  determine  whether  the  Navajos  and  the  others  who 
were  millers  also  have  diseases  related  to  their  processing  of  the 
uranium  that  our  country  needed  and  wanted  in  the  1950*8. 

So  this  is  my  summary,  and  I  just  want  to  say,  again,  we  appre- 
ciate your  being  here,  iou  have  got  to  help  us.  I  know  you  will 
help.  There  is  work  to  be  done.  Ware  here  to  help.  Thank  you  very 
much. 

Senator  Bingaman.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Udall  appears  at  the  conclusion 
of  the  hearing.] 

Senator  Bingaman.  I  do  have  some  questions;  I'm  sure  Congress- 
man Richardson  does  too.  But  before  we  do  that,  let's  hear  from  our 
other  two  witnesses.  Dr.  Abel,  why  don't  you  go  right  ahead. 

Dr.  Abel.  Hello,  my  name  is  Louise  Abel  and  I  am  an  Indian 
Health  Services  physician  here  in  Shiprock.  I  have  lived  and 
worked  here  for  5  years  now.  And  it  was  only  recently,  approxi- 
mately a  year-and-a-half  to  2  years  ago,  that  I  took  over  the  pul- 
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monarv  clinic  here,  which  had  become  a  clinic  which  primarily  took 
care  of  uranium  miners. 

As  you  know,  the  Navajos  don't  smoke  very  much.  You  see  very 
little  pulmonary  disease,  except  for  pulmonary  disease  that  occurs 
in  uranium  miners.  At  that  time  2  years  ago  we  knew  that  legisla- 
tion was  pending,  and  when  the  final  regulations  were  published 
for  the  Radiation  Exposure  Compensation  Act,  I  became  very  in- 
volved at  that  time,  because  it  was  clear  from  my  reading  of  the 
regulations  that  the  Indian  Health  Service  did  not  have  the  facili- 
ties or  the  access  to  the  special  tests  that  were  required. 

Hie  Justice  Department  had  someone  out  to  visit  our  facility  and 
was  aware  of  the  limited  nature  of  our  facilities  out  on  the  reserva- 
tion. We  provide  primary  care  for  all  the  residents  of  the  reserva- 
tion, plus  the  bordering  counties,  at  our  facilities  that  are  scattered 
across  the  reservation.  The  kind  of  testing  that  was  specified  was 
unavailable  anywhere  on  the  reservation  and  would  have  required 
traveling  great  distances,  primarily  to  Albuquerque  or  other  medi- 
cal centers,  to  obtain  the  necessary  testing. 

So  I  approached  our  supervisor,  Dr.  Allan  Craig,  the  clinical  di- 
rector in  Shiprock,  and  Dr.  Doug  Peter,  who  was  the  chief  medical 
officer  for  the  Navajo  area  at  that  time,  saying  that  these  miners 
were  going  to  need  this  testing  in  order  to  qualify,  the  living  min- 
ers, and  we  can't  offer  it  We  all  felt  at  the  time,  Dr.  Peter  and  Dr. 
Craig  and  myself,  that  we  should  try  to  provide  it 

We  are  the  primary  health  care  for  these  miners,  and  it  is  really 
hard  for  them  to  turn  anywhere  else.  So  we  really  never  even 
heard  of  the  requirements  that  were  specified,  like  B  readings.  We 
basically  found  out  about  them,  studied  up  and  identified  a  service 
in  Raton,  NM,  which  is  called  Miner's  Colfax  Medical  Center,  and 
it  is  a  miners'  hospital — you  may  be  familiar  with  it — in  Raton. 

They  have  been  providing  outreach  to  miners  through  a  mobile 
van  that  is  equipped  with  a  complete  pulmonary  laboratory.  They 
agreed  to  provide  testing  in  Shiprock  for  the  uranium  miners,  and 
Dr.  Peter  arranged  for  them  to  be  paid  through  a  special  contract 
with  the  THS  so  that  we  could  test  as  many  of  the  living  uranium 
miners  that  we  could  identify  in  this  area. 

We  coordinated  our  efforts  with  Mr.  Benally,  who  is  the  Director 
of  the  Office  of  Uranium  Workers,  because  his  office  maintains  the 
largest,  most  complete  registry  of  Navajo  uranium  miners,  which 
was  founded  several  years  ago  specifically  to  enable  the  miners  to 
apply  for  compensation. 

We  also  were  able  to  get  a  volunteer  public  health  nurse  to  come 
out  and  help  coordinate  the  effort  Dr.  Samet  assisted  us  greatly 
in  designing  and  working  out  the  technical  aspects  of  the  program. 
And  Dr.  Samet' 8  department  at  the  University  of  New  Mexico  pro- 
vided the  very  special  B  readers,  specialized  readers  of  the  X-rays 
that  were  required  for  this  undertaking.  We  identified  two  of  the 
basic  tests  that  would  be  required  by  the  Justice  Department.  One 
was  a  reading  test  called  the  Pulmonary  Function  Test  for 
Spirometry,  in  which  the  lung  volumes  are  measured.  The  other 
was  a  single-view  chest  X-ray  which  underwent  a  very  specialized 
kind  of  reading  by  what  is  called  a  B  reader,  of  whicn  there  were 
only  a  handful  in  the  whole  State  when  this  process  began.  Fortu- 
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nately,  Dr.  Samet's  staff  had  three  readers,  so  they  provided  the 
readings  of  the  X-rays. 

From  November  16  through  February  5,  549  Navajo  miners  were 
tested  with  the  X-rays  and  B  reading  tests.  So  far  we  have  474  of 
the  readings  back,  final  readings  on  those  tests,  or  86  percent  of 
the  total  tests  are  back.  We  found  that  14  percent  of  tne  miners 
have  silicosis,  as  defined  by  the  Justice  Department  criteria  and 
regulations  on  the  B  readings.  Fourteen  percent  of  that  group  had 
silicosis.  Eight  percent  of  the  miners  had  lung  abnormalities  that 
were  severe  enough  to  meet  the  standard  that  the  Department  of 
Justice  established  in  the  regulations.  However,  only  2.3  percent  of 
the  living  miners  met  both  criteria  on  those  two  tests  that  would 
have  enabled  them  to  apply.  So  we  were  very  disappointed. 

My  clinical  impression  was  that  the  men  had  much  more  severe 
disease  than  these  tests  were  able  to  show. 

Other  things  that  turned  out  were,  we  discovered  four  cases  of 
lung  cancer  in  the  group.  One  miner  had  a  cardiac  arrest  in  our 
office.  Ironically,  he  was  not  coming  in  for  testing.  He  was  coming 
in  for  paperwork,  if  that  gives  you  an  idea  of  maybe  the  different 
rate  of  things  around  here.  Paperwork  seems  to  be  more  of  a  prob- 
lem that  anything  else.  He  was  resuscitated  and  is  still  alive  today, 
fortunately. 

We  found  that  the  miners  fell  into  four  groups  based  on  the  re- 
sults of  these  two  tests.  The  normal  group,  or  Group  I,  had  a  nor- 
mal chest  X-ray,  and  I  put  normal  in  quotation  marks,  with  PFTs, 
that  did  not  meet  the  criteria  of  the  Justice  Department  That 
doesn't  necessarily  mean  they  were  normal;  they  just  didn't  meet 
the  criteria,  373.  ' 

Group  II  had  normal  X-rays  and  abnormal  PFTs,  32.  Group  III 
had  silicosis  on  the  X-ray,  but  breathing  tests  that  did  not  meet  the 
criteria,  58.  And  Group  IV  had  silicosis  and  PFTs  that  would  meet 
the  criteria,  or  11  of  the  total  Those  11  are  the  ones  that  would 
have  qualified  and  met  the  criteria  on  those  two  tests  for  the  radi- 
ation compensation. 

Group  III  has  silicosis  and  needs  further  exercise  testing  to  see 
if  they  are  disabled  enough  to  meet  the  criteria.  The  Justice  De- 
partment, in  their  regulations,  specified  that  the  miners  must  not 
only  have  the  diseases  indicated  in  the  law — silicosis,  pulmonary  fi- 
brosis, or  lung  cancer — but  in  the  case  of  the  silicosis  and  pul- 
monary fibrosis,  they  must  also  be  disabled.  And  they  set  criteria 
for  that,  which  I  feel  are  pretty  strict,  very  strict. 

So  this  group  needs  further  testing  to  see  if  they  are  disabled. 
Basically,  we  know  they  have  silicosis.  Now  we  have  to  find  out  if 
they  are  disabled.  Group  II  has  lung  disease  that  is  really  yet  un- 
determined by  our  testing.  They  really  need  further  evaluation  by 
pulmonary  consultants,  possibly  a  High  Resolution  CAT  scan,  an- 
other test  that  has  been  in  widespread  use  the  last  2  years  since 
this  legislation  was  published,  that  is  better  at  identifying  silicosis 
and  pulmonary  fibrosis,  and  is  costly.  Mr.  Udall  and  the  lawyers 
are  all  concerned  about  that  part.  We  are,  too.  At  the  Indian 
Health  Services  we  don't  have  any  access  to  that  kind  of  a  test,  and 
it  would  be  expensive  for  us  to  provide  it 

Some  of  these  miners  in  Group  II  may  qualify  who  have  shown 
they  are  disabled,  and  we  don't  know  whether  it  s  from  the  silicosis 


15 


or  another  disease.  Group  I  is  a  very  diverse  group.  We  think  that 
subgroups  in  these  categories  really  need  further  testing,  and  un- 
fortunately, the  THS  isn't  able  to  do  it 

We  weren't  able  to  do  any  of  these  initial  tests  on  the  reserva- 
tions. But  the  logistics  of  getting  the  rest  of  these  done  require  a 
great  deal  of  money  and  coordination  and  time,  which  is  in  real 
short  supply  right  now.  So  we  really  have  just  gotten  started  iden- 


tifyin 


ng  which  miners  need  further  testing. 

e  have  identified  very  small  numbers  of  men  who  qualify, 


based  on  these  tests. 

My  persona]  feeling  is  that  many  more  of  these  men  are  disabled 
by  their  mining  diseases  than  we  are  able  to  show  on  these  tests. 

In  this  initial  phase  of  testing,  we  identified  several  problems 
with  the  regulations.  The  first  one  was  that  it  was  my  clinical  im- 
pression that  the  X-rays  were  missing  some  of  the  miners  with  sili- 
cosis. When  I  went  to  conferences  in  Taos  and  elsewhere,  it  became 
clear  that  X-rays  were  no  longer  the  best  way  to  identify  some  of 
these  problems.  . 

The  most  complete  way  to  identify  silicosis  is  with  High  Resolu- 
tion CAT  scans,  because  some  men  are  missed  by  X-ray,  probably 
about  10  percent,  maybe  as  high  as  20  percent  I  approached  the 
Justice  Department  about  this  problem  and  felt  that  the  High  Res- 
olution CAT  scan  had  indeed  supplemented  the  chest  X-ray  as  a 
better  test,  a  more  sensitive  test  This  test  isn't  available  in 
Shiprock.  It  is  available  in  Albuquerque  and  Denver.  Those  are  the 
closest  dIaccs. 

I  talked  about  the  fact  that  the  Justice  Department  did  convene 
a  panel  to  discuss  that  on  May  16,  and  they  agreed  to  accept  the 
new  test,  the  High  Resolution  CAT  scan.  That  is  the  first  change 
that  we  have  been  able  to  get  them  to  address  that  way.  I  was  very 
happy  with  that  and  appreciated  the  chance  to  have  my  concerns 
heard  by  them.  They  did  agree  to  accept  this  High  Resolution  CAT 
scan. 

We  know  that  the  Indian  Health  Services,  or  whoever  is  going 
to  help  us  with  these,  needs  to  help  us  with  some  way  to  provide 
the  test  Just  because  the  Justice  Department  decided  to  accept  it 
doesn't  mean  anything,  because  our  miners  can't  afford  it  We  don't 
have  it  in  Shiprock.  There  are  still  many  problems  to  getting  it 
done. 

The  other  testing  of  the  type  that  we  did  measures  lung  volumes. 
It  probably  isn't  the  best  test  for  finding  out  who  is  disabled  by 
lung  disease  itself.  A  better  test  is  an  exercise  in  which  miners  are 
put  on  a  treadmill  and  exercised  to  see  how  much  oxygen  they  are 
able  to  get  into  their  blood  stream  while  they  are  exercising.  The 
pulmonary  fibrosis  and  silicosis  exercise  testing  is  exertional.  They 
try  to  exert  themselves  and  they  can't  get  enough  oxygen  into  their 
lungs  and  they  are  unable  to  work  from  that  problem.  The  repeat- 
ing tests  that  we  did  don't  show  that  well,  and  they  need  exercise 
testing. 

We  are,  at  this  point,  trying  to  make  arrangements  to  have  that 
done.  It's  a  more  invasive  test  that  requires  that  we  have  blood 
tests  and  exercise  at  the  same  time.  It  is  a  pretty  involved  test. 
There  is  another  problem  that  we  became  aware  of,  and  that  was 
the  requirement  in  the  regulation,  and  legislation  itself,  which  has 
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caused  some  of  the  men  to  be  denied,  even  though  they  have  silico- 
sis from  mining.  There  is  a  requirement  that  miners  with  silicosis 
must  have  worked  on  the  Indian  reservation.  This  is  in  the  legisla- 
tion itself. 

I  am  not  quite  sure  how  it  got  there,  because  the  reservation 
doesn't  have  any  particular  patent  on  causing  silicosis.  Men  can  get 
silicosis  from  working  in  any  mine.  It  wasn't  clear  to  me  why  that 
was  put  in.  We  have  many  uranium  miners — not  many,  some  of  the 
uranium  miners  who  worked  all  over  the  Southwest,  traveled 
around  and  worked  off  the  reservation,  who  contracted  silicosis  and 
now  are  not  able  to  be  compensated  because  they  didn't  have  expo- 
sure on  the  reservation. 

I  wish  that  you  could  address  that  problem,  because  if  s  very  sad 
for  these  men  who  are  ill  with  this  problem.  They  can't  be  com- 
pensated just  because  they  had  to  work  in  Grants  or  Colorado  or 
someplace  off  a  reservation.  It  doesn't  make  any  medical  sense,  and 
we're  not  quite  sure  what  can  be  done  about  that 

Regulations  require  that  exposure  on  the  reservation — Tin  sorry, 
all  200  working-level  lung  exposure  must  be  on  the  reservation. 
This  is  a  very  extreme  interpretation  of  the  law.  When  you  look  at 
the  actual  wording  of  the  legislation  with  this  particular  require- 
ment of  silicosis  that  said  that  the  miners  with  silicosis  must  work 
on  the  reservation,  the  Justice  Department  interpreted  that  to 
mean  they  must  have  accumulated  ail  of  their  exposure  on  the  res- 
ervation. That  is  one  problem  we  wish  you  would  address. 

Another  problem  that  is  plaguing  the  Indian  Health  Services  is 
a  requirement  that  documents  be  certified.  This  is  a  peculiar  re- 
quirement We  have  never  come  across  it  before.  Whenever  people 
are  requesting  documents,  in  general,  we  make  a  regular  copy  of 
the  medical  records  document  and  it  is  accepted  as  a  bona  fide 
copy. 

The  requirement  for  certifying  documents  has  really  been  a  bur- 
den on  the  Indian  Health  Services.  We  never  had  the  staff  to  do 
that  kind  of  extra  paperwork.  We  felt  it  was  unnecessary,  as  most 
agencies  accept  medical  documents  as  is.  However,  the  Justice  De- 
partment explained  it  to  us  that  they  were  so  concerned  about 
fraud  that  they  were  very  concerned  that  people  were  falsifying 
documents. 

Senator  Bingaman.  Is  that  requirement  in  the  legislation,  or  has 
it  just  become  regulation? 

Dr.  Abel.  That  is  in  the  regulations.  I  don't  believe  that  is  in  the 
legislation.  If  you  could  address  that  issue,  that  would  be  a  thing 
that  would  really  help  the  Indian  Health  Services  out,  because  we 
don't  have  a  lot  of  staff  for  copying  medical  documents.  So  we  tried 
with  our  basic  testing  to  provide  what  would  be  necessary.  It  was 
a  difficult  situation,  because  we  didn't  have  any  of  the  testing 
there.  But  we  were  able  to  arrange  it,  and  we  have  had  disappoint- 
ing results  with  the  initial  screening,  because  we  just  feel  that,  ob- 
viously, we  need  the  more  invasive,  expensive  tests  in  order  to 
prove  who  is  disabled.  The  whole  concept  of  continuing  to  prove 
that  men  are  disabled  is  not  really  in  the  legislation.  It  is  pretty 
much  a  burden. 

We  would  not  normally  test  these  men  this  extremely  for  their 
medical  care.  This  is  only  being  done  so  they  can  get  compensation. 
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Unfortunately,  there's  no  medical  treatment  for  any  of  these  condi- 
tions. 

It  is  a  very  sad  situation  for  me,  personally,  as  their  physician 
to  be  doing  a  lot  of  tests  that  are  sometimes  painful  and  sometimes 
invasive,  sometimes  dangerous,  only  for  compensation,  knowing  we 
really  don't  have  any  medical  treatment  that  will  help  them  re- 
verse the  disease.  All  the  damage  is  done  and  they  are  stuck  with 
it  The  compensation  is  all  they  will  get  out  of  it  And  now  that 
that  has  become  so  difficult  from  the  paperwork,  that  has  been  a 
particularly  heartbreaking  part  as  well  for  me. 

Senator  Bingaman.  Thank  vou  very  much. 

[The  prepared  statement  of  Dr.  Abel  follows:] 

Prepared  Statement  of  Louise  Abel,  MD. 

I  would  like  to  present  our  experience  in  Shiprock,  NM,  regarding  trying  to  pro- 
vide medical  testing  for  the  Navajo  uranium  miners.  I  will  summarize  the  results 
of  oar  testing  so  far,  then  I  will  present  our  current  difficulties  with  the  regulations. 

I  am  a  general  internist  with  the  Indian  Health  Services.  I  have  been  working 
part  time  for  the  past  4  Vt  years  in  Shiprock.  I  became  the  primary  physician  for 
many  of  our  uranium  miners  in  Shiprock  when  I  assumed  responsibility  for  the  pul- 
monary pKhmv  After  the  final  regulations  were  published  it  hens  me  clear  that  the 
IHS  could  not  provide  most  of  the  testing  required  for  living  miners.  I  approached 
Dr.  Allan  Craig,  clinical  director,  SRSU,  and  Dr.  Doug  Peter,  chief  medical  officer, 
Navajo  Area  IHS,  about  this  problem.  Most  of  the  Navajo  uranium  miners  rely  on 
the  IHS  for  all  their  medical  care.  We  had  never  even  heard  of  some  of  the  require- 
ments like  "B  readings."  We  identified  a  miner's  hospital  in  Raton,  NM,  the  Miner's 
Colfax  Medical  Center,  which  could  provide  the  testing  we  needed.  They  could  travel 
to  Shiprock  to  provide  this  service  via  an  outreach  van,  equipped  with  a  full  pul- 
monary testing  lab.  Mr.  Timothy  Ben  ally,  director,  Navajo  Uranium  Mining  Screen- 
ing Project,  approached  us  at  this  time  and  we  decided  to  coordinate  a  screening 
effort  using  his  extensive  registry  of  Navajo  miners.  The  Miner's  Colfax  Medical 
Center  was  hired  through  a  special  contract.  A  public  health  nurse  was  hired  for 
4  months  to  coordinate  the  testing  phase.  Dr.  Jonathan  Samef s  department  at 
UNM  provided  "B  readers"  to  read  the  X-rays. 

From  November  16  through  February  5,  1993,  549  Navajo  miners  were  tested 
with  an  X-ray  and  basic  breathing  testa.  So  far,  we  have  474  readings  back  (86  per- 
cent of  the  total).  We  found  that  14  percent  of  the  miners  have  Silicosis.  Eight  per- 
cent of  the  miners  have  mng  abnormalities  severe  enough  to  meet  the  RECA  cri- 
teria, but  only  2-3  percent  oi  the  miners  meet  both  criteria  as  required.  We  discov- 
ered four  cases  of  rang  cancer.  One  miner  had  a  cardiac  arrest  in  our  office,  but  was 
resuscitated. 

We  divided  the  miners  into  four  groups  based  on  the  results  of  the  two  tests: 

GROUP  L  Normal  CXR,  "NormaT  PFTs— 373;  GROUP  II:  Normal  CXR,  "Abnor- 
mal" PFTs— 32;  GROUP  HI:  Silicosis,  ■NormaT  PFTs— 68;  GROUP  IV:  Silicosis, 
"Abnormal  PFTs— 11. 

Group  IV  is  the  group  of  miners  that  meet  the  qualifications  for  compensation. 


Group  LTJ  have  Silicosis,  but  need  further  exercise  testing  to  see  if  they  are  disabled 
enough  to  meet  the  RECA  criteria.  Group  II  have  hi  ng  disease  that  is  yet  undeter- 
mined, and  will  need  further  evaluation  with  pulmonary  consultation  and  High  Res- 
olution CT  scan.  Some  of  these  miners  may  qualify,  too.  Group  I  is  s  diverse  group 
because  the  "normaT  PFTs  are  in  fact  a  broad  range  which  includes  some  true 
normals  and  some  that  are  mildly  abnormal.  I  think  selected  subgroups  of  this  cat- 
egory deserve  further  testing  as  shove. 

So  we  have  just  gotten  started  with  identifying  which  miners  need  further  testing 
and  which  tests  will  be  helpful  The  IHS  has  no  regular  funding  available  for  these 
tests  which  are  only  available  through  referral  medical  centers.  The  first  round  of 
testing,  the  simple  non-invasive  testa,  have  only  identified  a  fraction  of  the  miners 
who  are  disabled. 

Through  this  initial  phase  of  testing  we  identified  several  problems  with  the  regu- 
lations. It  appeared  that  the  X-rays  were  mining  some  miners  with  Silicosis.  It  be- 
came clear  that  pulmonary  testing  of  the  type  we  did  was  not  sensitive  enough  to 
pick  up  the  disability  of  the  miners.  The  regulations  allow  for  exercise  testing,  and 
this  will  be  needed  to  accurately  assess  the  men.  This  is  s  test  that  is  not  available 
at  the  Shiprock-IHS  Facility  and  we  are  currently  making  arrangements. 
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I  presented  these  concern*  to  the  Justice  Department  and  they  convened  s  panel 
to  discuss  them  on  May  16,  1993.  They  agreed  to  accept  s  new  test,  High  Resolution 
CT  Scan,  becsuse  the  panel  agreed  the  chest  X-rays  miss  10-20  percent  of  miners 
with  Silicosis.  I  appreciated  the  chance  to  have  my  concerns  heard. 

Unfortunately,  some  of  the  problems  could  not  be  addressed  because  they  reflected 
inconsistencies  in  the  law  itself.  One  particular  requirement  which  has  caused  some 
men  to  be  denied  is  the  requirement  that  miners  with  Silicosis  have  worked  on  an 
Indian  Reservation.  Medically,  the  evidence  that  ■OicMil  occurs  from  uranium  min- 
ing is  very  solid.  Our  Navajo  miners  worked  all  over  the  Southwest.  Many  of  these 
are  having  difficulty  with  compensation  because  they  cannot  prove  enough  exposure 
solely  on  the  Reservation.  The  original  law  contains  the  specific  requirement  that 
miners  with  Silicosis  must  have  worked  on  the  Reservation-  This  does  not  make 
mHy^l  sense.  The  sandstone  is  the  same  all  over  the  Southwest.  Silicosis  resulted 
from  the  work  in  any  of  the  uranium  mines  on  or  off  the  Reservation.  In  the  regula- 
tions this  inconsistency  wss  translated  in  the  harshest  wsy.  The  regulations  require 
that  miners  have  all  200  WLM  exposure  on  the  Reservation,  which  makes  the  min- 
ers meet  the  most  extreme  interpretation  of  this  nonsensical  paragraph. 

Another  problem  that  has  plagued  us  is  the  regulation  requiring  medical  docu- 
ments to  be  certified.  The  D3S  (a  Federal  entity)  has  had  difficulty  meeting  this  re- 
quirement due  to  lack  of  staff.  This  has  put  the  Nsvajos  who  rely  on  the  IHS  at 
a  disadvantage.  Removal  of  this  requirement  would  help  us  a  lot  and  not  com- 
promise the  accuracy  of  the  documents.  The  Federal  Government  should  accept  its 
own  documents  without  the  certification  requirement. 

In  summary,  we  have  tried  to  meet  the  needs  of  the  Navajo  miners  for  special 
testing.  We  brand  from  our  initial  studies  that  the  easy  non-evasive  testa  leave 
many  people  out  of  compensation.  The  more  difficult,  expensive  tests  will  be  require 
to  adequately  teat  the  men.  The  Justice  Department  has  been  responsive  to  my 
medical  cancers;  however,  two  issues  remain:  Certification  of  records  and  the  "Res- 
ervation" requirement  for  Silicosis. 

Senator  Bingaman.  Dr.  Samet,  why  don't  you  go  right  ahead 
with  your  testimony. 

Dr.  Samet.  Thank  you,  Senator  and  Congressman.  My  name  is 
John  Samet  I  am  a  professor  of  medicine  and  chief  of  the  Pul- 
monary and  Critical  Care  Division  in  the  School  of  Medicine  at 
UNM.  I  have  spent  many  of  my  15  years  in  this  position  investigat- 
ing the  health  problems  of  underground  uranium  mining  and  have 
been  working,  as  mentioned,  with  Dr.  Abel  and  the  Indian  Health 
Services  on  various  aspects  of  screening. 

Some  of  mv  concerns  are  quite  technical,  and  I  will  leave  the 
summary  of  them  to  the  materials  I  have  submitted  for  the  hearing 
record.  I  would  like  to  make  some  general  remarks  about  the  Radi- 
ation Exposure  Compensation  Act,  also  about  some  of  the  specific 
problems — some  that  already  have  been  mentioned — that  have 
arisen  in  its  implementation. 

I  would  like  to  touch  first  on  several  problems  with  the  Act,  in 
general,  that  need  attention.  First,  I  would  like  to  begin  by  point- 
ing to  an  inequity  in  the  Act  The  Act  compensates  both  the  miners 
and  fallout  victims  in  the  uranium  mines.  A  review  of  the  require- 
ments for  compensation  of  these  workers  points  to  a  requirement 
for  substantially  higher  radiation  doses  for  the  uranium  miners  for 
than  for  the  fallout  victims.  My  estimates  are  perhaps  a  100-fold 
greater  dose  for  uranium  miners. 

Second,  in  determining  whether  a  miner  is  eligible  for  compensa- 
tion for  cancer,  there  is  a  remarkable  requirement  for  specific  expo- 
sure of  threshold  levels.  These  levels,  these  exposure  thresholds,  in 
fact,  are  set  at  values  higher  than  with  excess  lung  cancer  risks. 
We  realized  this  in  the  study  in  New  Mexico  and  elsewhere  around 
the  world. 

In  the  past,  in  approaching  compensation  of  radiation,  Congress, 
and  also  the  National  Council  on  Radiation  Detection  and  Measure- 
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ments,  has  advocated  a  different  principle  for  the  threshold  that 
suggests  the  use  of  the  probability  of  causation  approach.  It  is  a 
proportionate  contribution  of  radiation.  Such  an  approach  would,  in 
essence,  do  away  with  the  thresholds  and  offer  a  compensation  that 
would  perhaps  vary  in  level  depending  on  the  exposure. 

I  think  that  particularly  for  persons  who  have  never  smoked, 
there  should  be  no  question  that  their  lung  cancer  has  been  caused 
by  radiation  exposure  in  underground  mines,  regardless  of  the  level 

of  exposure.  , 

I  think  another  problem  in  the  Act  is  the  handling  of  smokers 
who,  in  essence,  are  penalized  by  their  unfortunate  addiction  and 
are  required  to  have  higher  level  of  exposure  and,  in  essence,  a 
higherlevel  of  risk  before  they  are  compensated. 

Another  problem,  also  partially  mentioned,  is  that  the  compensa- 
tion for  the  nonrespiratory  diseases  is  linked  to  radiation  exposure. 
That  linkage  is  really  inappropriate  on  a  medical  basis.  Silica 
causes  silicosis;  radon  exposure  does  not  cause  silicosis.  So  the  re- 
quirement that  there,  in  fact,  be  a  threshold  value  or  any  particu- 
lar value  of  radiation  exposure  before  a  miner  receives  compensa- 
tion for  silicosis  or  fibrosis  is  not  correct. 

Finally,  I  certainly  concur  with  Dr.  Abel's  statement  concerning 
the  requirement  that  those  who  receive  compensation  for  silicosis 
have  worked  in  the  past  on  Indian  reservation  lands.  Certainly,  sil- 
icosis extends  well  beyond  the  boundaries  of  the  reservation.  The 
study  we  did  some  years  ago  on  long-term  Grants  area  miners 
found  that  approximately  10  percent  of  the  group  had  silicosis. 

Senator  Bengaman.  Dr.  Samet,  could  you  just  go  back  to  the  one 
point  previous,  where  you  were  making  the  point  about  the  causal 
effects  of  radon?  Would  you  make  that  point  again? 

Dr.  Samet.  The  point  really  is  that  the  Act,  as  written  now,  re- 
quires that  those  persons  who  will  be  deemed  eligible  for 
nonrespiratory  diseases  of  silicosis  and  fibrosis  have  exceeded 
threshold  values  to  exposure  of  radon.  It  is  not  the  radon  that 
causes  the  diseases,  certainly  not;  it  is  the  silica  that  causes  it 
That  question  is  open. 

So  this  linkage  simply  is  not  consistent  with  our  understanding 
of  these  diseases.  In  fact,  I  think  from  the  available  data — we 
looked  at  the  historical  records  as  to  how  radon  levels  were  cor- 
related with  silicon  levels  in  mines.  It  was  a  poor  correlation  to  a 
miner  who  well  could  have  been  placed  in  a  risk  for  silicosis,  even 
if  perhaps  the  radon  exposures  were  not  so  high.  So  I  think  the  fact 
of  the  presence  of  silicosis  shows  sufficient  silicon  exposure  to  cause 
the  disease;  there  is  no  need  for  looking  at  the  radon  exposure. 

As  Mr.  Udall  has  mentioned,  I  have  prepared  a  paper  addressing 
some  aspects  of  the  Radiation  Exposure  Compensation  Act  with  my 
colleague  at  UNM,  and  I  will  summarize  a  few  of  our  recommenda- 
tions in  that  paper. 

First,  we  suggest  that  the  exposure  requirements  should  be  real- 
ized by  an  approach  based  on  comparability.  We  think  there  should 
be  separate  criteria  for  smokers  and  nonsmokers.  And  we  think 
that,  generally,  the  Native  Americans  in  this  part  of  the  country, 
and  also  the  New  Mexico  Hispanic  population,  should  be  acknowl- 
edged for  any  radiation  level. 
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We  are  concerned  that  the  requirement  for  estimating  exposure 
looks  to  a  degree  of  certainty  in  the  historical  record,  and  it  is  not 
available.  As  Mr.  Udall  has  mentioned,  many  of  the  mines  on  the 
reservation  were  small,  and  there  were  many.  The  number  of 
measurements  made  and  available  for  reconstruction  of  exposures 

is  limited. 

I  think  we  are  asking  too  much  of  this  fragmentary  historical 
database  to  use  it  to  estimate  exposures  of  the  individual  miners. 
I  think  that  we  should  look  to  an  alternative  approach.  Perhaps 
simply  try  to  look  and  estimate  by  time  period  what  the  exposures 
may  have  been.  We  are  asking  for  a  degree  of  certainty  that  is  not 
appropriate  in  trying  to  estimate  exposures  of  men  who  worked  in 
the  mines  that  were  operating  over  40  years  ago.  Small  numbers 
of  the  measurements  were  made  for  the  exposures  that  probably 
varied  from  mine  to  mine,  and  even  from  day  to  day  or  minute  to 
minute. 

I  would  also  suggest  that  the  threshold  for  value  required  for 
radon  exposure,  WLM,  in  relationship  to  silicosis  and  pulmonary  fi- 
brosis, be  evaluated. 

Finally,  I  think  the  problem  of  the  inequity  and  the  level  of  dose 
required,  the  level  of  tnis  discrepancy  between  the  miners  and  the 
fallout  victims,  be  considered. 

I  will  just  touch  briefly  on  problems  that  Dr.  Abel  and  Mr.  Udall 
have  also  already  addressed;  that  is,  the  problem  of  regulations 
and  the  problem  of  translating  the  Act  into  workable  recommenda- 
tions that  could  be  applied  clinically. 

I  think  with  the  experience  that  we  have  now,  it  would  be  useful 
to  revisit  the  intent  of  the  Act  and  perhaps  the  language  of  the  Act 
I  would  like  to  suggest  that  part  of  the  Department  of  Justice  was 
left  dangling  as  to  what  the  intent  of  Congress  may  have  been  in 
compensating  the  Navajos'  respiratory-related  diseases.  The  cri- 
teria that  have  been  followed  with  regard  to  pulmonary  function 
are  based  on  the  Black  Lung  Act,  which  is  really  the  only  other 
model.  Those  requirements  are  too  stringent,  based  on  experience 
to  date.  Then  I  think  the  Department  of  Justice  should  be  redi- 
rected. 

As  pointed  out  by  Dr.  Abel,  some  additional  testing  might  lead 
to  the  qualification  of  additional  miners.  These  tests  are  expensive 
and,  in  the  case  of  exercise  testing,  potentially  dangerous  for  a  now 
aging  group  of  men.  Nevertheless,  I  think  the  experience  today 
does  suggest  that  only  a  small  proportion  of  the  miners  who  are 
found  with  respiratory  diseases  will  achieve  compensation. 

I  think  the  intent  was  for  a  larger  portion  to  be  compensated,  for 
the  criteria  to  be  less  stringent  Specific  language  is  needed,  be- 
cause the  language  of  the  Act,  I  think,  is  so  sufficiently  ambiguous 
that  the  Department  of  Justice  did  not  really  have  a  strong  plan 
as  to  what  proportion  of  miners  should  qualify  and  how  the  Act 
should  be  intended.  So  they  are  following  one  part  of  that  that 
should  not  be  followed,  and  they  should  be  reguided. 

So  m  conclude  my  remarks  here.  The  more  technical  aspects  of 
my  presentation  are  in  my  written  testimony.  I  would  certainly  be 
willing  to  provide  help  to  you  in  any  way  I  can  as  the  Act  is  revis- 
ited and  perhaps  revised. 

Thank  you. 
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[The  prepared  statement  of  Dr.  Samet  follows:] 

Prepared  Statement  or  Jonathan  M.  Samet,  MJ). 

Thank  you  for  the  opportunity  to  address  the  Senate  Labor  and  Human  Resources 
Committee  on  the  subject  of  the  Radiation  Exposure  Compensation  Act.  I  am  Jona- 
than M.  Samet,  MJ).  from  Albuquerque,  NM.  I  am  presently  Professor  of  Medicine 
and  Chief  of  the  Pulmonary  and  Critical  Care  Division  in  the  Department  of  Medi- 
cine at  the  University  of  New  Mexico  School  of  Medicine.  My  professional  back- 
ground is  in  the  subspecialty  of  pulmonary  diseases  and  in  the  research  discipline 
of  epidemiology,  the  study  of  disease  in  populations.  Since  joining  the  faculty  at  the 
University  ofNew  Mexico  in  1978,  a  principal  focus  of  my  research  effort  has  been 
the  health  consequences  of  uranium  mining;  our  research  program  at  the  Univer- 
sity's Cancer  Center  also  more  generally  addresses  the  causes  of  cancer  in  New 
Mexico.  Our  research  group  has  reported  on  the  problem  of  lung  cancer  in  former 
Navajo  miners  and  on  the  risks  of  rung  cancer  and  other  diseases  in  the  men  who 
worked  in  the  Grants  area.  We  also  completed  the  study  of  non-malignant  res- 
miners  lor  the  Centers  for  Disease  Control  that 


piratory  disease  in  uranium  miners  for  the  Centers  for  Disease  Control  that  was 
mandated  by  the  Radiation  Exposure  Compensation  Act.  I  have  served  on  a  number 
of  expert  groups  concerned  with  the  health  effects  of  radon  exposure  including  the 
Biological  Effects  of  Ionizing  Radiation  (BEIR)  IV  Committee  of  the  National  Re- 
search Council  I  am  presently  Chair  of  the  BEIR  VL  Phase  I  Committee  of  the  Na- 
tional Research  Council;  this  committee  is  addressing  the  need  for  an  additional 
comprehensive  study  of  radon  risks  by  the  National  Research  Council. 

My  remarks  will  address  general  concerns  about  the  Radiation  Exposure  Com- 
pensation Act  as  well  as  specific  problems  that  have  arisen  in  its  implementation. 
I  will  begin  by  reviewing  selected  aspects  of  the  Act. 

The  Radiation  Exposure  Compensation  Act  represents  s  well-intentioned  attempt 
to  provide  compensation  for  underground  uranium  miners  who  worked  in  the  States 
of  Arizona,  Colorado,  New  Mexico,  Utah,  and  Wyoming.  While  I  support  the  intent 
of  the  Act,  many  of  its  provisions  for  compensation  are  not  soundly  based  on  the 
epidemiologic  evidence  on  radiation  exposure  and  disease  and  on  current  concepts 
of  causality.  With  s  colleague  at  the  University  of  New  Mexico  School  of  Medicine, 
Dr.  Fred  A.  MettJer,  Jr.,  I  have  reviewed  the  Act  and  described  these  concerns  in 
s  paper  that  has  not  yet  been  published.  My  comments  will  summarize  this  review 
including  specific  concerns  related  to:  the  equity  of  the  comparative  doses  and  asso- 
ciated risks  received  by  uranium  miners  and  fallout  victims;  the  approach  to  deter- 
mination of  causation;  the  criteria  for  compensating  individuals  having  other  risk 
factors;  the  appropriateness  of  considering  radiation  dose  in  determining  compensa- 
tion for  non-malignant  respiratory  diseases  in  uranium  miners;  and  the  compensa- 
tion of  silicosis  orjy  for  persons  who  worked  on  Indian  reservation  land. 

L  Equity  of  the  comparative  doses  and  associated  risks  received  by  uranium  min- 
ers ana  fallout  victims:  The  Act  offers  specific  exposure  requirements  for  uranium 
miners.  On  reading  the  proceedings  of  the  hearings  held  in  support  of  the  passage 
of  the  Act,  I  did  not  find  specific  documentation  for  the  Working  Level  Month 
(WLM)  values  in  the  Act.  However,  comparison  of  the  radiation  doses  associated 
with  the  required  exposures  for  uranium  miners  with  those  doses  likely  received  by 
fallout  victims  suggest  substantia]  inequity.  To  be  eligible,  our  calculations  suggest 
that  uranium  miners  had  to  have  been  exposed  to  effective  doses  at  least  100  times 
those  of  fallout-exposed  individuals. 

2.  The  approach  to  determination  of  causation:  The  Act  is  remarkable  in  the  re- 
quirement of  threshold  exposure  levels  for  compensation  of  uranium  miners  with 
rang  cancer.  Excess  rang  cancer  has  been  well  documented  in  epidemiologic  studies 
at  cumulative  exposures  well  below  the  200  WLM,  900  WLM,  and  500  WLM  thresh- 
olds. The  rationale  for  the  higher  exposure  requirement  for  miners  above  age  45 
years  is  also  unclear.  The  exposure  requirements  depart  sharply  from  the  prob- 
ability of  causation  approach  which  has  been  advanced  hy  the  Congress  and  the  Na- 
tional Council  on  Radiation  protection  and  Measurements  (NCRP)  as  an  appropriate 
principle  for  determining  the  proportionate  contribution  of  radiation  to  cancer  cau- 
sation. The  threshold  requirement  is  also  divergent  from  the  widely  applied  legal 
standard  of  proof  of  "reasonable  medical  certainty"  or  the  "preponderance  of  evi- 
dence". The  Act  is  clearly  inconsistent  with  this  standard  of  proof  for  never  smokers. 
Regardless  of  exposure  level,  any  lung  cancer  in  a  never  smoker  who  worked  in 
these  eariy  mines  is  "more  likely  than  not"  to  have  been  caused  by  inhaled  radon 


progeny,  given  the  relative  rarity  of  lung  cancer  in  never  smokers. 

3.  The  criteria  for  compensating  individuals  who  smoke:  Lung  cancer  is 
multifactorial  in  etiology.  The  principal  cause,  of  course,  is  cigarette  smoking.  For 
radon  progeny  and  cigarette  smoking,  the  available  evidence  suggests  synergism  be- 
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tween  the  two  agents  In  the  presence  of  such  synergism,  the  higher 
quirementa  for  smokers  imply  that  for  compensation  they  must  accept  s 
alive  risk  than  never  smokers,  up  to  260  percent  greater  (500  WLM/2O0  W 
penalty  for  smokers  needs  reconsiderstion. 

4.  The  appropristencss  of  considering  radiation  dose  in  determining  campensstkm 
far  nomnahgnant  respiratory  disease*  in  uranium  miners:  The  unking  of  compenss- 
tion  for  nonmalignant  respiratory  disesaes  to  achieving  exposure  thresholds  for 
radon  progeny  is  not  biologically  appropriate.  Whether  an  entity  of  radon-related 
pulmonary  fibrosis  hss  clearly  occurred  m  former  underground  uranium  miners  re- 
mains uncertain,  and,  in  any  case,  radon  orogeny  are  only  some  of  the  pollutant* 
in  the  air  of  a  mine  that  can  cause  mug  damage.  Silicosis  is  caused  by  inhalation 
of  crystalline  silicon  dioxide,  and  levels  of  exposure  to  radon  progeny  are  not  known 
to  be  strongly  associated  with  those  of  silica  exposure.  Criteria  for  compensating 
non-malignant  respiratory  disease  in  underground  miners  which  are  not  based  on 
exposure  to  radon  progeny  are  needed. 

6.  Compensation  of  silicosis  only  for  persons  who  worked  on  Indian  reservation 
land:  This  inequity  in  the  Act  should  be  addressed. 

Dr.  Mettler  and  I  have  offered  several  recommendations: 

•  The  exposure  requirement  should  be  replaced  by  an  approach  baaed  on  prob- 
ability of  causation.  Separate  criteria  should  be  developed  for  smokers  and  non- 
smokers;  the  generally  Light  smoking  of  Native  Americans  and  Hfopapiw  should  be 
considered  in  estimating  these  probabilities. 

•  Exposure  estimates  for  radon  progeny  should  not  be  calculated  on  an  individ- 
ual basis  because  of  the  limits tions  of  the  historical  data  baae.  An  alternative  ap- 
proach using  aggregated  historical  data  should  be  developed. 

•  The  radon  progeny  exposure  threshold  for  silicosis  and  pulmonary  fibrosis 
should  be  eliminated. 

•  Compensation  should  be  based  on  the  level  of  risk  that  is  generally  the  same 
for  the  uranium  miners  and  persons  exposed  to  fallout. 

I  have  also  gained  some  familiarity  with  problems  that  have  arisen  in  implemen- 
tation of  the  Act.  While  some  of  these  problems  reflect  imprecision  in  the  language 
of  the  Act,  others  arise  from  the  clinical  complexity  of  establishing  the  presence  of 
a  non-malignant  respiratory  disease 

With  regard  to  the  language  of  the  Act,  the  l»«gn«g*  reads  "the  term 
nonmalignant  respiratory  disease'  "means  fibrosis  of  the  rang,  pulmonary  fibrosis, 
and  corpulmonslc  related  to  fibrosis  of  the  rang;  and  if  the  claimant,  whether  Indian 
or  non-Indian,  worked  in  a  uranium  mine  located  on  or  within  an  Indian  Reserva- 
tion, the  term  shall  also  include  "moderate  or  severe  silicosis  or  pneumoconiosis^ 
Lacking  further  specific  guidance  the  Department  of  Justice  hss  developed  criteria 
for  non-malignant  respiratory  disease.  For  silicosis,  the  Department  of  Justice  re- 
quires both  an  abnormal  X-ray  and  impairment  of  rang  function  that  meets  criteria 
of  the  Black  Lung  program.  Whether  these  criteria  meet  the  intent  of  Congress  is 
uncertain.  As  a  consequence  of  requiring  both  radiographic  abnormality  and  func- 
tional impairment,  same  individuals  with  evidence  of  silicosis  on  chest  X-ray  are  not 
eligible  for  compensation.  On  the  other  hand,  it  is  well  known  thst  silicosis  can  be 


present  without  ■ignifiwnt  physiologic  impairment. 
the  intent  of  Congrea 
ato  regulations  api 

guidelines  for  evaluation  and  the  principles 
of  the  Black  Lung  Act  in  regard  to  classifying  impairment.  Experience  to  date  in 
evaluating  Navajo  miners  makes  dear  the  complexities  and  potential  inequities  of 
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applying  these  regulations. 

I  will  first  address  the  requirements  for  proof  of  non-malignant  respiratory  dis- 
ease in  a  living  claimant.  The  regulations  require  that  the  chest  X-ray  show  abnor- 
mality of  a  degree  classified  as  Category  V0  in  the  stsndsrriued  system  of  the  Inter- 
national Labor  Office  (ILO)  by  two  certified  "5"  readers.  This  level  is  liberal,  rep- 
resenting s  degree  of  abnormality  considered  by  the  reader  to  most  likely  not  be 
normal  but  not  requiring  complete  certainty  of  abnormality.  However,  a  significant 
proportion  of  persons  with  pulmonary  fibrosis  (shout  10  percent)  have  an  apparently 
normal  chest  X-ray  thst  will  not  be  interpreted  as  Category  V0.  The  fibrosis  in  such 
persons  maybe  detectable  by  new  techniques  for  irnmfpng  the  hang,  particularly  high 
resolution  CT  scanning.  This  test,  however,  is  expensive  and  not  readily  accessible 
to  aS  Navajo  miners. 

Some  former  miners  with  an  X-ray  classified  ss  110  by  two  B  readers  do  not  have 
rang  functions  sufficiently  abnormal  to  meet  the  Black  Lung  criteria.  It  has  long 
been  known  that  pneumoconiosis  can  be  evident  on  the  chest  X-ray  with  little  evi- 
dence of  functional  impairment.  The  Radiation  Exposure  Compensation  Act  com- 
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mbmIC  moderate  and  aevere  silicosis.  Are  the  Black  Long  criteria  sufficiently  re- 
Settfa  of  the  intent  of  Congress?  .         *.  *. 

Experience  to  date  in  screening  former  Navajo  uranium  miners  shows  that  only 
a  anaH  proportion  meet  both  the  radiographic  and  the  impairment  criteria.  Initial 
results  from  721  men  included  in  the  data  accumulated  by  the  Office  of  Navajo  Ura- 
nium Workers  and  Miners'  Colfax  Medical  Center  will  be  presented  Of  these  721 
men,  623  (79  percent)  had  normal  X-ray  and  lung  function,  76  (10  percent)  had  nor- 
mal X-ray  and  abnormal  king  function,  86  (12  percent)  had  an  abnormal  X-ray  and 
normal  mng  function,  and  36  (6  percent)  had  both  an  abnormal  X-ray  and  abnormal 
rang  function.  Tims,  with  conventional  testing  only  6  percent  of  the  former  miners 
had  qualifying  non-malignant  respiratory  disease. 

It  is  possible  that  some  of  the  22  percent  with  either  an  abnormal  X-ray  or  abnor- 
mal mng  function  alone  would  qualify  on  further  testing.  For  the  76  with  normal 
X-ray  and  abnormal  mng  function,  high  resolution  CT  scanning  might  document  dis- 
ease in  some.  This  teat  would  cost  approximately  $500  per  man.  Exercise  testing 
might  lead  to  the  qualification  of  some  of  the  86  with  an  abnormal  chest  X-ray  and 
normal  rang  function.  Such  testing  is  also  expensive,  hazardous  for  some,  and  not 
possible  for  all  because  of  age  or  interfering  disabilities.  However,  to  give  each 
miner  the  best  chance  of  qualifying,  both  CT  scanning  and  exercise  testing  should 
be  available  if  needed. 

These  data  indicate  a  need  fore  Revaluation  of  the  Department  of  Justice  reguls- 
tions.  First,  there  should  be  a  review  of  the  criteria  by  which  the  Department  of 
Justice  defines  compensable  nonmalignant  respiratory  disease.  The  criteria  are  con- 
sistent with  usual  clinical  approaches  and  the  criteria  of  the  onlv  other  Federal  pro- 
gram for  an  occupational  mng  riiiwf  However,  only  a  small  number  of  Navajo 
miners  have  been  eligible  ana  persons  with  radiographic  abnormality  but  insuffi- 
cient physiologic  impairment  do  not  qualify  as  having  moderate  or  severe 
J>neumoconiosis.  High  resolution  CT  scanning,  a  new  technique  that  has  come  to  the 
ore  only  during  the  last  few  years,  should  be  sdded  to  the  relations  as  a  modality 
for  establishing  the  presence  of  nonmalignant  respiratory  disease.  However,  criteria 
will  be  needed  for  interpreting  the  findings. 

The  Radiation  Exposure  Compensation  Act  wul  be  in  effect  for  many  more  years. 
Experience  to  date  shows  that  the  Act  can  be  improved  to  more  appropriately  com- 
pensate the  many  miners  with  di—»»*»  caused  by  working  in  underground  uranium 
mines.  The  information  obtained  at  this  hearing  should  be  helpful  in  improving  the 
Act  and  the  regulations  implemented  by  the  Department  of  Justice.  Thank  you  for 
the  opportunity  to  provide  my  views. 

Senator  Bingaman.  Thank  you,  all  three,  very  much.  Let  me  ask 
a  few  questions  and  then  refer  to  Congressman  Richardson  for  his 

Suestions.  Let  me  ask  Secretary  Udall,  first,  about  his  thoughts  on 
fie  way  the  Act  was  intended  or  originally  proposed  in  the  Con- 
gress. 

Was  this  legislation  in  the  form  of  a  compensation  program  and 
not  in  the  form  of  an  entitlement  program?  I  would  be  interested 
in  your  thoughts  as  to  whether  the  original  decision  was  a  correct 
decision,  ana  the  thinking  that  went  into  that  decision.  Also, 
whether  you  think  Congress  should  revisit  this  in  some  way.  Any- 
thing you  have  to  say  on  that  subject 

Mr.  Udall.  Senator,  I  strongly  feel  that  Congress  has  to  revisit 
and  reclarify.  The  Justice  Department  people  who  set  up  the  regu- 
lations, as  I  have  indicated,  decided  to  make  it  a  course  of  high 
hurdles,  to  use  the  sports  analogy.  As  the  physicians  have  said, 
their  own  regulations  nave  made  it  very  difficult  for  people  to  qual- 
ify- 
Moreover,  and  the  bureaucrats  do  this  all  the  time  in  Washing- 
ton. I  know  them;  they  rewrote  the  law.  The  law  said  that  all  you 
had  to  do  to  qualify  is  to  have  a  nonmalignant  respiratory  disease. 
They  said,  in  addition  to  that,  you  have  to  prove  you  are  disabled. 
In  my  view,  either  ought  to  be  qualified.  If  they  are  disabled,  they 
could  qualifV,  or  if  they  can  show  that  they  have  a  respiratory  dis- 
ease, then  that  needs  to  be  clarified. 
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They  imposed  an  extra  condition  very  clearly.  They  did  it  in 
order,  they  said,  to  prevent  fraud.  They  don't  trust  the  Indian 
Health  doctors.  In  my  view,  rather  than  having  to  go  through  these 
very  expensive  tests,  they  ought  to  take  the  judgment  of  the  Indian 
Health  doctors.  But  no,  they  will  not  do  that 

I  have  nonlndian  clients.  One  of  them  went  to  the  Phoenix  Mayo 
Clinic  to  take  the  test  for  $1,000.  If  you  go  to  Denver,  it  is  $750. 
Dr.  Samefs  people  are  much  more  reasonable.  But  the  Navajos 
dont  have  funds  to  go  to  Phoenix  or  Denver  or  other  places  to  take 
a  test 

We  found  this  last  summer  when  President  Zah  and  I  urged  the 
Indian  Health  Services  to  reprogram  some  money  so  that  these  liv- 
ing miners  could  be  examined.  Otherwise,  none  of  them  would 
qualify.  They  can't  afford  or  they  don't  have  access  to  examinations. 
This  is  one  of  the  most  grievous  flaws  in  the  program. 

Senator  Bingaman.  Dr.  Abel,  as  I  understand  Dr.  Samefs  testi- 
mony, he  was  suggesting  that  rather  than  having  a  "threshold 
test  ,  you  should  have  a  probability  of  causation''  test  instead.  Is 
that  a  correct  understanding  of  the  recommendation? 

Do  you  agree  that  this  would  make  more  sense,  and  is  it  some- 
thing that  m  your  opinion,  as  a  physician  with  responsibility  to 
make  these  judgments,  has  enough  specificity  that  you  could  ad- 
minister it?  Are  we  giving  you  any  kind  of  criteria? 

Dr.  Abel.  Unfortunately,  that  is  a  concept  that  needs  to  be  trans- 
lated into  concrete  numbers  and  regulations.  But  I  agree  with  the 
basic  concept,  yes,  that  the  probability  of  causation  is  a  much  more 
logical  way  to  assign  how  much  of  the  lung  cancer  came  from  radon 
and  how  much  came  from  smoking  or  how  much  came  from  other 
things. 

I  think  that  is  a  much  more  logical  way  to  do  it  than  to  establish 
the  thresholds  that  are  so  high.  We  have  seen  clinically  several 
men  who  have  lung  cancer  who  do  not  meet  the  exposure  require- 
ments and  won't  qualify,  even  though  they  are  dying  of  lung  can- 
cer, because  the  thresholds  set  are  illogical  and  very  high. 

Senator  Bingaman.  Dr.  Samet,  did  you  want  to  make  any  other 
comments  on  the  distinction  you  were  making? 

Dr.  Samet.  Let  me  just  point  out  that  the  criteria  has  actually 
required  the  qualifying  individuals  to  have  a  remarkably  high  in- 
creased risk  of  cancer  to  the  200  value  or  300  value.  We  are  talking 
here  about  300  to  400  percent  increases  in  risk  beyond  what  the 
risk  would  have  been  had  the  individual  not  mined.  That,  I  think, 
is  a  remarkable  requirement 

If  this  were  an  occupational  health  standard,  to  allow  400  per- 
cent increases  by  OSHA,  it  would  be  thrown  out  immediately  by 
the  EPA  to  be  shown  as  a  one-in-a-million  risk.  We  are  looking  at 
an  inappropriate  standard. 

As  Dr.  Abel  points  out,  people  will  develop  lung  cancer  who  have 
low  exposure.  We  know  that  it  is  well  documented.  We  think  there 
is  no  level  of  exposure  that  is  safe.  And  the  EPA  is  acting,  in  the 
radon  program,  to  lower  the  levels.  They  are  far  lower  than  that 
of  the  miners.  These  thresholds  set  are  too  high  and  the  concept 
is  not  correct 

Senator  Bingaman.  I  would  be  interested,  also,  in  any  comments 
you  have  on  Dr.  Abel's  earlier  statement  I  thought  it  was  well 
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put — when  she  said  that  she  would  be  required  to  put  her  patients 
through  painful,  invasive,  and  dangerous  tests  to  determine  wheth- 
er they  are  eligible  for  compensation,  and  regardless  of  how  they 
come  out  on  the  test,  there  is  no  medical  treatment. 

Would  a  change  to  the  other  testing  arrangement,  eliminations 
of  this  threshold  concept,  eliminate  the  requirements  for  these 
painful,  invasive,  and  dangerous  tests? 

Dr.  Samet.  Those  are  two  separate  issues.  The  compensation  for 
these  disorders  should  not  be  connected  to  radiation  at  all.  But 
what  Dr.  Abel  is  talkine  about  is  doing  testing  to  qualify  additional 
persons  because  they  do  not  meet  the  testing  requirements  with 
simply  an  X-ray  and  simple  lung  function  tests.  There  are  more  in- 
volved, expert  tests,  more  expensive  CT  scans  and  the  exercise 
tests  that  lead  to  qualification.  So  the  alternative  to  that  would 
really  be  for  the  Congress  to  give  direction  that  essentially  central- 
izes qualification. 

Senator  Bingaman.  Do  you  wish  to  say  anything,  Secretary 

Udall,  on  that  point? 

Mr.  Udall.  No. 

Senator  Bengaman.  Let  me  defer  to  Congressman  Richardson. 

Mr.  Richardson.  Thank  you,  Mr.  Chairman.  I  just  have  one 
question  to  the  three  panelists. 

All  of  you  are  familiar  with  the  intent  of  the  legislation.  You  are 
obviously  now  familiar  with  the  flaws  of  the  legislation  and  its  im- 
plementation. My  question  is,  I  guess  starting  with  Secretary 
Udall,  what  do  we  do? 

Do  we  need  to  change  the  law?  Do  we  need  new  legislation,  or 
can  this,  in  your  judgment,  be  corrected  through  administrative  ac- 
tion within  the  Department  of  Justice?  What  steps  should  we  be 
taking  to  correct  these  very  obvious  problems? 

Mr.  UDALL.  Congressman,  in  my  view,  you  can  approach  this  on 
two  levels.  I  think  the  legislation,  in  many  ways,  is  unrealistic  and 
unreasonable.  The  Justice  Department,  the  new  Justice  Depart- 
ment, if  they  wanted  to  agree  on  this  and  hear  testimony,  thev 
could  review  the  regulations  to  make  them  as  liberal  as  I  think 
Congress  intended  they  should  be.  But  there  are  some  areas  where 
the  law  needs  to  be  changed. 

These  are  the  things  that  we  are  discussing  here  this  morning. 
I  believe  through  further  hearings  and  development  of  testimony, 
that  we  can  present  you  with  clear-cut  alternatives  of  amendments 
that  would  make  the  law  more  workable  and  more  liberal  and  en- 
able hundreds  more  people  to  qualify,  which  I  believe  the  Congress 
intended. 

Mr.  Richardson.  To  both  doctors:  You  have  also  pointed  out 
some  of  the  very,  very  definitive  flaws  in  the  medical  categories 
and  the  medical  criteria.  What  do  we  do  about  that?  Do  you  think 
it  is  also  a  matter  of  correcting  the  regulations  or  do  we  need  to 
rewrite  the  Act?  I  know  you  are  not  attorneys,  but 

Dr.  Abel.  Thank  vou.  First,  HI  try  to  keep  it  as  simple  as  pos- 
sible. Yes,  I  think  the  law  needs  to  be  changed.  The  exposure  cri- 
teria that  are  in  the  legislation  don't  make  sense  medically.  As  Dr. 
Samet  pointed  out,  they  are  too  high,  and  that  needs  to  be  changed 
in  the  legislation  itself. 
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I  also  would  put  in  a  special  plea  that  the  Navajo  come  in  a  spe- 
cial category.  They  have  a  health  system  that  is  entirely  Govern- 
ment run  and,  because  of  the  fact  that  it  provides  free  medical 
care,  excludes  any  alternatives  of  care  being  available  in  the  gen- 
eral area.  So  the  Indian  Health  Service  provides  all  the  medical 
care  that  there  is  on  the  reservation. 

Please  accept  our  documents,  our  records,  and  our  level  of  test- 
ing. It  is  the  level  that  we  have  been  able  to  provide.  It  is  not  as 
sophisticated  as  the  Justice  Department  would  like,  but  forcing  the 
Indian  Health  Service  to  provide  what  really  only  medical  centers 
can  provide  in  big  cities  is  unreasonable,  and  puts  an  unreasonable 
burden  on  the  system,  and  makes  us  reshuffle  our  priorities  so  that 
we  are  providing  money  for  compensation  studies  when,  really,  we 
need  money  for  basic  patient  care. 

We  are  not  equipped  to  do  this,  and  we  would  really  appreciate 
it  if  in  the  legislation  somewhere  they  would  accept  our  documents 
and  our  opinions. 

Dr.  Samet.  I  would  like  to  reiterate  what  I  said  earlier.  The  Act 
needs  to  be  changed.  I  think  changes  in  regulations  are  going  to 
follow.  In  my  testimony  outline,  some  of  the  points  are  only 
changes  in  the  Act  to  correct  problems.  I  think  they  are  not  ad- 
dressable administrative  processes. 

I  would  like  to  say  one  word  about  Senator  Bingaman's  comment 
and  question  to  Mr.  Udall  of  the  point  that  perhaps  those  need  to 
be  revisited  because,  fortunately,  not  all  uranium  miners  will  de- 
velop lung  cancer.  On  the  other  hand,  they  will  all  live  with  a  life- 
long concern  that  they  will  know  about  their  risk,  and  they  sus- 
tained this  risk  because  of  their  employment  as  an  underground 
miner.  That  is  a  form  of  injury. 

Their  lungs  have  been  injured.  Perhaps,  in  a  way,  they  have 
been  scared  forever,  because  they  will  live  with  the  possibility  of 
this  fear.  That  alone  might  serve  us  to  revisit  that  question  about 
whether  entitlement  is  an  alternative  to  the  program. 

Mr.  Richardson.  Secretary  Udall,  let  me  just  ask:  Do  you  under- 
stand the  Navajo  people  and  the  Indian  people— you  use  the  word 
compassion — to  have  a  lack  of  compassion  in  dealing  with  this 
problem?  The  New  York  Times  reports  that  Helen  Goldberg  of  the 
U.S.  Justice  Department  stated,  "I  don't  think  the  requirement 
that  a  widow  verify  her  marriage  is  onerous  or  unreasonable." 

What  I  find  interesting  about  this  quote  is  that  the  Social  Secu- 
rity Administration  has  accepted  many  of  these  same  marriages  for 
years.  Is  there  a  cultural  gap  here  that  is  so  obvious  that  we  are 
sitting  here  with  a  nation  that  doesn't  understand  our  first  Ameri- 
cans? Is  it  so  obvious  that  we  do  need  to  change  the  law  for  these 
people  to  understand  this? 

Mr.  Udall.  You  make  a  very  good  point,  and  this  is  at  the  heart, 
in  my  opinion,  of  the  ridiculous  regulations.  Some  of  them  were 
adopted.  For  example,  the  marriage  is  just  one  problem.  A  Navajo 
custom  marriage  in  the  1920,s,  1930*8  and  1940's — we  are  talking 
about  a  whole  generation— had  all  the  seriousness,  and  a  lot  more, 
of  our  marriage  system.  You  can  look  at  these  families.  And  when 
they  say  to  me  that  we  have  a  widow  who  lived  with  a  man  for 
18  years  and  bore  9  children  and  then  he  dies,  and  they  say  prove 
that  she  was  his  wife,  this  is  outrageous. 
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That  is  the  strictness  and  the  rigidity  with  which  they  approach 
it  Tney  don't  recognize  the  differences  in  the  Navajo  culture.  In 
fact,  Navajo  men  were  talking  about  proving  they're  disabled,  and 
so  on.  Tney  live  in  a  culture  where  they  are  active  and  they  are 

hardened*  _        , 

I  had  a  settlement  yesterday  with  a  man  in  his  60s.  What  does 
he  want  to  do?  He's  going  to  buy  a  tractor.  He's  a  farmer.  They 
don't  go  lie  down  and  watch  television.  Thev  are  active  people.  But 
that  disqualifies  them  They  can't  show  they  are  disabled  under 
these  stringent  regulations.  . 

There  are  many  other  ways  they  get  then*  medicine.  That  is  what 
Dr.  Abel  is  saying  at  a  certain  level  So  the  regulations  yanked 
them  out  and  put  them  in  Denver.  They  now  want  CT  scans  and 
they  don't  have  the  equipment  here.  This  whole  thine  is  riddled 
with  inequities  as  far  as  the  Navajo  people  and  their  culture  is  con- 
cerned. I  know,  Congressman,  your  concern,  and  what  your  new 
subcommittee  is  doing,  and  this  deserves  your  full  attention. 

Senator  Bingaman.  Let  me  ask  one  more  question  here.  Sec- 
retary Udall  had  made  reference  to  the  need  to  look  at  the  prob- 
lems of  mill  workers  in  addition  to  miners.  Dr.  Samet  and  Dr.  Abel 
do  you  have  any  comments  about  the  appropriateness  of  Congress 
broadening  this  issue  to  deal  with  that  problem? 

Do  we  have  a  comparable  or  similar  situation  there  as  far  as  try- 
ing to  bring  equity  to  the  situation? 

Dr.  Samet.  Unfortunately,  there  is  very  little  scientific  evidence 
on  this.  We  know  they  had  much  exposure  to  radon  chemicals  that 
were  used  to  extract  the  uranium  and  the  uranium  itself.  The  Pub- 
lic Health  Service  has  done  some  relatively  old  and  somewhat 
crude  studies  of  that,  and  there  is  some  suggestion  there  may  be 
problems. 

I  think  right  now  certainly  this  issue  needs  very  careful  study. 
It  would  be  hard  for  me  to  say  exactly  what  problems  should  be 
addressed  and  how  answers  might  be  concerned.  On  the  other 
hand,  I  think  there  are  probably  hundreds,  if  not  several  thousands 
of  men  who  worked  in  mills  throughout  this  part  of  the  country. 
We  need  to  learn  more  about  their  problems  and  decide  what  they 
are  and  how  they  should  be  addressed. 

I  think  I  would  suggest  at  this  point  we  need  to  gather  informa- 
tion quickly  and  then  decide  what  is  appropriate  for  their  com- 
pensation. 

Senator  Bingaman.  Dr.  Abel,  do  you  have  a  comment  on  that? 

Dr.  Abel.  I  could  just  echo  that  we  have  clinical  suggestions  that 
there  are  diseases  definitely  related  to  milling.  No  studies  have 
been  done  recently,  and  what  evidence  exists  is  very  primitive.  It 
needs  to  be  studied. 

Senator  Bingaman.  This  has  been  very  useful  testimony.  You 
have  given  us  a  good  set  of  issues  to  look  at  in  terms  of  legislative 
changes  and  changes  in  regulations.  Thank  you  very  much.  We  will 
dismiss  this  panel. 

Our  next  panel  will  consist  of  the  president  of  the  Navaio  Nation, 
the  Honorable  Peterson  Zah,  and  Mr.  Timothy  Benally,  who  is  head 
of  the  office  of  Navajo  Uranium  Workers  here  in  Shiprock.  Why 
don't  we  go  right  ahead?  President  Zah,  we  are  very  honored  to 
have  you  here  and  look  forward  to  your  testimony. 
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STATEMENTS  OF  THE  HONORABLE  PETERSON  ZAH,  PRESI- 
DENT, THE  NAVAJO  NATION;  AND  TIMOTHY  BENALLY,  OF- 
FICE OF  NAVAJO  URANIUM  WORKERS,  SHIPROCK,  NM 

Mr.  Zah.  Thank  you.  Senator,  Congressman.  I  wanted  to  first 
thank  you  for  your  leadership  in  the  Senate  and  the  leadership  of 
Congressman  Richardson  in  the  House  to  come  here  and  have 
these  hearimrs. 

On  this  issue  of  radiation  exposure,  I  have  been  in  it  for  approxi- 
mately 20  years,  since  I  was  at  the  Legal  Services  program.  We 
spent  a  lot  of  our  time  and  money  and  effort  to  put  information  to- 
gether so  that  they  could  be  heard  in  the  courts  of  our  land.  When 
we  did  not  get  what  we  were  looking  for  in  the  Federal  judicial  sys- 
tem, we  went  over  to  the  Congress,  on  the  legislative  side,  to  see 
if  there  was  a  way  that  our  people  could  be  compensated.  So  I  have 
devoted  a  good  part  of  my  life  to  this  subject. 

Mr.  Senator  and  Mr.  Congressman,  I  never  thought  the  day 
would  ever  come  when  I  testified  before  congressional  committees 
and  that  I  would  be  angry,  angry  as  I  am  now.  Angry  because  I 
would  have  thought  that  at  the  end  of  this  20-year,  30-year  period, 
that  the  United  States,  at  some  point,  through  all  of  its  administra- 
tive agencies,  would  have  the  beginning  of  a  rendering  of  justice, 
so  that  people  could  be  compensated  for  the  sacrifices  they  made 
for  this  country. 

Let  me  tell  you  why  I  feel  that  way.  When  this  country  was  hav- 
ing its  cold-war  relationship  with  other  countries,  Russia  for  exam- 
ple, the  United  States  was  looking  for  an  agent  or  something  that 
they  could  use  to  make  atomic  bombs.  They  discovered  uranium  on 
the  Navajo  reservation.  A  lot  of  the  companies  that  came  in  here 
went  in  to  extract  the  mineral  from  the  earth. 

Our  people  who  went  to  work  in  the  name  of  employment  and 
jobs  were  never  told  about  the  exposure  to  radiation  ana  what  that 
may  cause.  Many  of  those  individuals — almost  all  of  them — are  not 
here  today.  They  were  our  evidence.  Our  evidence  are  dead.  We 
want  the  United  States  to  hear  that  They  are  no  longer  here  with 
us. 

So  I  don't  see  any  reason  for  the  United  States  Justice  Depart- 
ment to  come  over  to  the  Navajo  and  say,  "We  want  to  have  you 
show  that  you  were  married  to  that  man.''  Our  evidence  are  gone. 
I  think  they  really  need  to  understand  that  we  are  living  in  two 
different  cultures,  two  different  worlds.  You  have  the  Navajo  side 
and  you  have  the  United  States. 

To  me,  the  way  the  laws  were  made,  the  laws  were  made  to  ac- 
commodate this  society's  needs  in  terms  of  evidence.  Non-Navajo, 
nonlndian,  the  white  people,  they  can  go  to  the  hospital  of  their 
choice.  They  have  the  money  for  examination  on  any  given  day. 
They  can  go  to  those  hospitals  and  get  the  examinations  that  they 
need  to  show  the  Justice  Department  that  they  are  clearly  eligible 
for  this  compensation. 

On  the  other  hand,  if  you  look  at  the  Navajo  Nation,  we  don't 
have  the  luxury  of  the  hospitals,  of  the  records,  of  X-rays,  of  tele- 
phone services.  We  don't  have  all  of  those  basic  things  that  the  so- 
ciety over  here  has.  So  I  personally  believe  that  the  U.S.  Govern- 
ment ought  to  look  at  that  situation  and  amend  its  law,  amend  its 
laws  so  these  things  can  be  considered. 
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That  is  what  we  are  asking  you,  to  see  if  there  is  a  way  that  you 
can  work  to  do  that,  so  more  of  these  people  that  are  here  with  us 
today  can  qualify  for  the  compensation-  That  is  a  request  coming 
from  the  Navajo  Nation.  The  other  thing  that  I  wanted  to  mention 
is  that  many  of  the  individuals  who  worked  with  those  companies 
back  then  did  it  in  the  name  of  patriotism.  They  wanted  to  contrib- 
ute in  defending  this  country.  When  they  started  going  to  work  for 
Kerr  McGee,  they  had  in  their  mind  that  they  were  doing  this  to 
help  defend  the  United  States  against  an  enemy.  So  it  was  a  patri- 
otic act  on  their  part  to  do  what  they  did. 

Unfortunately,  they  were  never  really  told  the  full  consequences 
of  what  they  were  doing.  To  me,  if  people  onlv  know  that^-if  people 
only  know  that,  maybe  they  would  be  a  little  more  compassionate 
than  they  are. 

I  have  several  suggestions  that  I  would  like  to  make.  One  of 
them  is  that  the  Navajo  Nation  government  is  doing  everything  we 
can  to  make  things  easier  for  the  people  to  qualify.  Let  me  give  you 
two  good  examples. 

One  example  is  that  we  have  established  an  office  here  in 
Shiprock  headed  by  Timothy  Benally.  He  is  having  to  deal  with 
people  who  come  to  his  office  on  a  daily  basis.  Many,  many  Navajo 
people  come  here.  That's  what  the  Navajo  Nation  government  is 
doing.  The  Navajo  Nation  government  funded  the  project  to  take 
care  of  these  people. 

The  second  example  is  that  when  we  discovered  the  U.S.  Justice 
Department  was  not  accepting  the  word  of  the  widows,  the  claim- 
ants, about  the  fact  that  way  back  then  they  were  married  to  indi- 
viduals who  are  now  deceased,  the  Navajo  Nation  government  de- 
cided to  change  its  laws. 

We  decided  we  ought  to  have  some  kind  of  a  validation  of  the 
marriage  process  that  could  be  recognized  by  the  tribal  courts. 
Then  the  tribal  courts  could  send  that  information  and  records  to 
the  Justice  Department 

My  understanding  is  that  the  rules  and  regulations  require  a 
widow  to  have  a  marriage  license.  Let  me  tell  you  a  little  bit  about 
marriage  licenses.  The  U.S.  Justice  Department  wants  a  little  piece 
of  paper  that  says  a  certain  individual  was  married  to  a  certain  in- 
dividual who  is  now  deceased.  The  Justice  Department  and  the 
white  people,  they  put  too  much  emphasis  on  this  piece  of  paper 
to  show  that  somebody  was  married. 

In  the  Navajo  tradition,  way  back,  our  people  when  they  got  mar- 
ried, they  made  a  commitment  to  one  another.  There  was  a  lot  of 
respect  between  a  husband  and  a  wife.  Although  they  did  not  have 
a  piece  of  paper,  that  marriage  meant  more  and  it  was  sacred.  It 
meant  more  to  that  family. 

Unfortunately,  we  didn't  have  enough  English-speaking  Navajo 
in  the  community  to  write  down  on  a  piece  of  paper  who  was  get- 
ting married  to  who.  Those  marriages  lasted  a  long  time. 

On  the  other  hand,  if  you  look  at  the  dominant  American  society, 
they  put  too  much  emphasis  on  the  piece  of  paper  to  say  that  a  per- 
son is  married  to  another  person.  But  look  at  the  divorce  rate.  The 
Navajo  didn't  do  that  way  back  in  those  days.  So  the  people  sitting 
here  who  are  the  widows  get  a  little  offended  when  the  Justice  De- 
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partment  asks  them  to  show  the  piece  of  paper  that  says  they  were 
married  to  somebody. 

I  wanted  to  point  that  out  to  show  the  cultural  differences  and 
the  difficulties  that  our  people  have  to  go  through  to  become  eligi- 
ble for  the  compensation.  There  were  some  discussions  about  what 
you  should  do.  Should  the  rules  and  regulations  be  changed? 
Should  the  laws  be  changed?  I  think  those  are  the  ultimate  ques- 
tions that  you  have  in  your  mind. 

I  would  suggest  to  you  that  you  amend  the  law,  amend  the  law 
in  such  a  way  that  the  mill  workers  could  also  be  eligible.  The  mill 
workers  were  excluded  from  the  Act.  However,  the  mill  workers 
probably  suffered  more  than  the  people  that  actually  went  down 
into  the  earth,  because  the  mill  workers  had  to  deal  with  the  dust. 
They  had  to  deal  with  the  dust,  not  only  the  uranium  and  all  of 
those  other  materials,  lead,  other  things  that  came  as  a  result  of 
trying  to  produce  the  uranium. 

As  I  understand  it,  there  is  just  no  way  that  mill  workers  can 
qualify  under  the  law  because  more  studies  need  to  be  made.  I 
would  submit  to  you,  Senator  and  Congressman,  that  perhaps  they 
be  included  in  this  compensation,  because  they  are  suffering  just 
as  much,  even  more  so,  on  the  part  of  the  many  families  that  come 
under  that  category. 

The  other  thing  I  would  like  to  mention  is,  going  back  to  the  Act, 
the  legislative  history.  In  reading  that,  it  is  so  clear  what  the  Act 
intended  to  do.  There  are  some  beautiful  quotes  from  some  of  the 
notable  Congressmen  who  spoke  to  the  issue  of  compensation.  I 
imagine  a  lot  of  those  will  be  given  to  you  as  you  go  into  more  de- 
tail 

But  the  best  one  that  I  can  find  is  a  quote  by  Senator  DeConcini. 
He  says,  "Where  there  is  ambiguity,  evidence  should  be  considered 
in  the  light  most  favorable  to  the  Native  American  claimants."  To 
me,  what  the  Senator  was  trying  to  say — and  Senator  John  McCain 
from  Arizona,  Senator  Pete  Domenic,  Senator  Orrin  Hatch  essen- 
tially said  the  same  thing — was  if  there  is  ambiguity,  that  any  kind 
of  a  favorable  consideration  should  be  given  to  the  claimants,  be- 
cause this  is  a  compensation  gesture. 

The  U.S.  Government,  by  doing  what  they  did  according  to  this 
Act,  was  apologizing  to  the  Navajo  people,  and  they  called  it  com- 
pensation. Ana  when  you  have  that  kind  of  an  attitude  from  the 
Senators  who  spoke  to  this  issue,  I  believe  that  the  administrative 
people  within  the  Justice  Department  ought  to  honor  that 

But  instead,  instead,  they  have  made  it  so  rough,  they  have 
made  it  so  stringent,  that  many  of  our  people  are  having  a  hard 
time  just  simply  qualifying  so  they  could  be  compensated  under 
this  Act.  It  is  a  compassionate  move  that  Congress  made,  and  I  be- 
lieve that  the  United  States  Department  of  Justice  should  be  made 
to  follow  those  laws  that  were  passed  by  Congress. 

The  last  recommendation  I  would  like  to  make  to  you  is  this: 
What  about  moving  the  administration  of  the  compensation  over  to 
another  department  of  the  United  States?  For  example,  the  Depart- 
ment of  Labor,  where  you  have  people  who  are  more  compassionate 
by  the  nature  of  their  work,  where  you  have  people  who  will  look 
at  the  difference  between  what  the  Navajo  Nation  has  to  offer  and 
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what  they  had  way  back  then,  and  then  what  the  United  States  is 
trying  to  require  of  the  claimants. 

Maybe  the  Department  of  Labor  would  do  a  better  job  in  admin- 
istering this  program  then  the  U.S.  Justice  Department  In  the 
U.S.  Justice  Department  you've  got  lawyers  after  lawyers  after  law- 
yers. On  these  kinds  of  things,  they  become  too  law-ish.  They  forget 
the  human  element  of  the  compensation,  the  suffering  that  these 
people  have  to  go  through. 

I  would  therefore  recommend  to  you,  perhaps,  that  you  move  the 
program  into  a  Federal  agency  where  the  individuals  understand 
some  of  the  suffering  that  our  people  have  to  go  through  just  to 
qualify  and  be  considered. 

So  again,  I  would  like  to  thank  you  for  coming  today  and  taking 
the  leadership  role  in  ensuring  that  our  people  get  justice  under 
this  Act.  Thank  you  very  much. 

Senator  Bingaman.  Triank  you  very  much,  President  Zah.  Before 
we  ask  any  questions  of  you,  we  would  like  to  hear  from  Timothy 
Benally,  who  is  the  head  of  your  Office  of  Navajo  Uranium  Workers 
here  in  Shiprock. 

Mr.  Benally.  Mr.  Chairman,  Senator  Bingaman,  Bill  Richard- 
son, thank  you  for  taking  the  time  out  to  visit  our  country  and  for 
listening  to  our  people.  I  appreciate  this  opportunity  to  speak  be- 
fore you  on  behalf  of  the  Navajo  Uranium  Workers  and  the  Navajo 
Nation. 

Senator  Bingaman  and  Bill  Richardson,  thank  you  for  coming  out 
here  to  listen  to  us  about  our  concerns  on  the  Radiation  Exposure 
Compensation  Act.  I  appreciate  this  opportunity  to  speak  before 
you  on  behalf  of  all  the  Navajo  uranium  workers  across  the  whole 
Navajo  Nation. 

As  you  stated,  my  name  is  Timothy  Benally,  Jr.  I  am  director  of 
the  Office  of  Navajo  Uranium  Workers  here  in  Shiprock.  I  would 
like  to  brief  you  on  the  history  of  the  office.  In  April  1990,  the  tribe 
established  an  office  to  register  and  identify  all  the  Navajo  ura- 
nium workers.  This  information  was  needed  for  the  Compensation 
Act,  which  was  still  in  the  legislative  process  at  that  time. 

Trie  office  was  given  the  responsibility  of  compiling  medical 
records,  work  history,  personal  data,  arranging  for  needed  medical 
services  for  the  Navajo  miners,  which  we  were  able  to  do  in  some 
parts,  and  providing  consulting  and  education  to  the  Navajo  people 
at  the  local  level. 

Since  1990,  the  office  has  registered  nearly  2,000  Navajo  workers 
in  this  State.  Most  do  not  speak  English  or  read  or  write  the  Eng- 
lish writings.  Most  are  in  their  late  50's  to  early  S(fs,  these  miners. 
Of  the  nearly  2,000  workers  that  we  registered,  426  are  deceased, 
and  at  least  one  dies  every  month. 

We  have  registered  on  our  records  1,274  miners  that  are  still 
alive.  We  also  have  registered  149  miner  veterans.  These  are  peo- 
ple that  worked  in  the  past  at  the  mines  and  at  the  mill  plants. 
We  have  141  millers;  these  are  people  that  worked  only  at  the  mill 
plants.  We  have  also  registered  seven  other  people  that  had  some- 
thing to  do  with  the  uranium. 

In  the  late  1940*8  and  into  the  late  1950*s,  the  Navajo  income 
was  derived  primarily  from  the  raising  of  cattle,  sheep,  oil  and 
land.  The  Navajos  farmed  and  grazed  their  own  land  and  stored 
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most  of  it  for  the  winter.  For  transportation  they  used  mostly  wag- 
ons during  that  period.  This  was  how  our  life  was  at  that  period. 

When  the  money  began  in  that  period,  in  the  early  1950*8,  these 
things  changed.  They  changed  in  big  ways.  The  Navajo  people 
came  into  mining  that  was  coming  into  their  areas.  This  meant  a 
steady  income  for  families,  and  it  also  provided  better  and  more 
modern  transportation  for  the  people.  What  they  didn't  know  and 
what  they  were  not  told  was  the  effects  on  their  health  that  it 
would  have  later  on. 

The  people  didn't  realize  this  until  their  spouses  began  to  get 
sick  and  die  one  by  one.  It  has  been  stated  by  people  who  spoke 
before  us,  they  were  not  informed  about  the  radiation  effects  of  the 
radon.  But  the  Government  knew  all  along  that  there  was  this  haz- 
ard. 

They  had  studies  going  on,  the  National  Occupational  and  Safety 
Administration  was  studying  the  mines.  They  didn't  tell  the  people 
about  why  they  were  doing  this  until  years  later.  There  is  an  arti- 
cle that  was  discussed  earlier,  in  the  New  York  Times,  that  stated 
the  Government— the  Government,  the  Uranium  Corporation  of 
America,  and  Utah  officials— kept  secret  from  the  miners  the  lethal 
levels  of  radiation  in  colorless,  radioactive  gas. 

This  article  was  referring  to  a  mine  that  was  established  in 
Marysvale,  Utah,  but  the  statement  referred  to  all  the  mines  that 
were  in  Arizona,  New  Mexico,  Colorado  and  elsewhere  on  that 
issue.  When  we  interviewed  our  clients  we  tried  everything.  We 
tried  using  our  own  medicine  to  cure  his  illness,  we  tried  the  Chris- 
tian church,  we  tried  other  churches,  we  even  tried  other  Native 
American  Indian  curing  ceremonies.  None  of  them  worked. 

The  people  who  report  to  us  have  a  lot  of  frustration.  They  expe- 
rience a  lot  of  frustration.  They  have  to  go  through  a  lot  of  docu- 
ments requiring  things  to  be  proven  to  get  compensation.  When  it 
was  found  that  the  radiation  was  the  cause  of  the  sickness  among 
the  miners,  attorneys  such  as  Stewart  Udall  and  others,  Peterson 
Zah,  people  like  that,  were  involved  and  they  worked  on  the  legis- 
lation. 

When  the  legislation  was  passed  in  1990,  the  first  batch  of 
claims  was  on  behalf  of  the  widows.  And  so  we  saw  that  the  first 
compensation  was  made  to  the  widows  in  1992.  A  total  of  25  wid- 
ows were  compensated  that  year. 

In  the  second  year  of  the  program,  some  of  the  miners  began  to 
file  under  their  own  claims,  assuming  that  they  were  eligible  for 
compensation.  Some  submitted  claims  without  all  the  supporting 
documents  that  the  DOJ  radiation  unit  required  for  processing. 
The  radiation  unit  responded  by  writing  letters  to  the  claimants 
saying  they  needed  to  provide  all  the  necessary  documents  with 
consistent  dates. 

When  the  radiation  unit  came  out  here  to  get  information  for  the 
documentation  writing,  they  did  not  fully  consider  the  Navajo  cul- 
ture they  would  be  dealing  with.  The  Navajo  people  were  not  con- 
sulted when  these  regulations  were  being  developed.  So  that  is  the 
reason  it  is  foreign  to  these  Navajo  people,  what  these  require- 
ments were. 

For  some  of  these  claims,  as  already  stated  by  Mr.  Zah,  the  com- 
passionate is  required.  As  I  have  stated,  most  claimants  do  not 
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know  how  to  read.  When  they  get  a  poor  response  from  the  Justice 
Department,  a  lot  of  them  cannot  read  it  and  so  they  wait  until 
some  relatives  come  around  to  do  something  for  them.  By  that 
time,  the  60  days  may  be  up.  It  is  past  the  60  days.  So  the  claim 
is  just  lacking,  because  the  60  days  is  already  gone.  The  60  days, 
we  think,  is  too  short  a  time.  It  should  be  extended  to  at  least  90 
days  or  later. 

The  information  that  we  have  received  from  the  Justice  Depart- 
ment is  that  179  claims  have  been  filed  on  behalf  of  the  Navajo 
miners.  That  is  the  total  from  last  year  to  this  year.  Only  51  have 
been  compensated,  three  of  which  are  living  miners.  Three  claims 
have  been  denied  because  for  various  reasons  the  requirements 
were  not  met  There  are  95  claims  pending  at  the  present 

The  uranium  mining  affected  not  only  the  miners,  as  has  been 
stated  before,  it  affected  the  family  members,  the  mill  workers,  the 
people  who  lived  in  the  mining  impact  areas,  the  grazing  lands, 
their  water  and  their  mountain  lands.  The  uranium  mining  indus- 
try created  a  monstrous  health  problem  for  the  Navajo  people 
which  can  never  be  totally  eradicated. 

The  Federal  Government  used  uranium  in  the  cold  war  effort, 
spending  $7  billion  on  mining,  building  and  testing  nuclear  war- 
heads made  from  the  uranium.  I  feel  Skat  we  should  compensate 
all  uranium  workers  and  provide  some  quality  health  care  for  ura- 
nium-related health  problems.  We  are  studying  mill  workers,  fam- 
ily members,  communities  where  heavy  mining  had  taken  place. 
We  intend  to  pursue  the  need  to  include  the  mill  workers  in  RECA 
compensation. 

In  summary,  we  recommend  that  the  filing  be  simplified  so  that 
much  more  claimants  can  easily  file  their  claims.  This  would  in- 
clude limiting  the  amount  of  documents  needed;  changing  the 
working  level  units  in  the  legislation  required;  including  the  mill 
workers  under  RECA,  since  they  too  were  affected  by  the  uranium; 
allowing  others  than  those  listed,  to  file  claims  if  they  are  next  of 
kin;  speeding  up  the  compensation  so  that  there  are  not  too  many 
cases  pending.  Thank  you. 

Senator  Bingaman.  Thank  you  very  much.  Congressman  Rich- 
ardson has  a  plane  that  he  has  to  make  and  has  asked  to  leave  at 
this  point  We  very  much  appreciate  his  participation  in  the  hear- 
ing. Let's  give  him  a  hand. 

Let  me  ask  President  Zah  or  Mr.  Benally,  whichever  one  would 
like,  to  respond  to  this  issue  of  consultation  by  the  Department  of 
Justice  when  regulations  were  prepared.  I  believe  you  said,  Mr. 
Benally,  that  there  was  not  adequate  consultation  by  the  radiation 
unit  when  thev  were  drafting  the  regulations,  which  we  now  must 
deal  with.  Is  tnat  your  impression,  too,  President  Zah? 

Mr.  Zah.  Yes,  we  basically  all  agreed  that  that  is  the  manner  in 
which  it  happened.  We  wanted  to  be  given  more  consideration, 
more  time,  so  that  we  would  have  meaningful  input  as  to  what  was 
happening. 

Senator  Bingaman.  Did  you  wish  to  make  a  comment  on  that, 
Mr.  Benally? 

Mr.  Benally.  Some  of  us  were — some  of  the  Navajo  people  were 
consulted  after— only  after  the  regulation  was  written,  not  prior  to 
the  writing  of  the  regulation. 
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Senator  Bingaman.  Let  me  also  ask  you,  Mr.  Benally,  just  so  I 
have  these  figures  correct  here.  I  believe  you  said  that  179  claims 
have  been  filed  on  behalf  of  Navajo  miners  or  their  survivors,  wid- 
ows. 

Mr.  Benally.  Right. 

Senator  Bingaman.  You  said  51  of  those  have  been  compensated. 

Mr.  Benally.  Yes. 

Senator  Bingaman.  And  of  those  51,  three  are  living  miners 
today,  the  rest  are  widows;  is  that  correct? 

Mr.  Benally.  Yes. 

Senator  Bingaman.  Then  vou  said  that  a  certain  number  of  cases 
have  been  denied.  What  is  that  number? 

Mr.  Benally.  33. 

Senator  Bingaman.  33  cases  have  been  turned  down  and  95 
claims  are  still  pending. 

Mr.  Benally.  Right 

Senator  Bingaman.  Is  that  right? 

Mr.  Benally.  Yes. 

Senator  Bingaman.  You  indicated  also  that  your  hope  was  that 
mill  workers  could  be  compensated.  Do  you  have  an  estimate — I 
think  you  said  you  had  a  listing  of  141  millers  and  149  who  had 
been  both  involved  in  milling  ana  in  mining. 

Mr.  Benally.  That  is  correct 

Senator  Bingaman.  In  your  opinion,  does  that  represent  pretty 
much  all  of  the  Navajo  workers  who  were  involved  in  milling  or  are 
there  a  great  many  others? 

Mr.  Benally.  There  are  others  that  we  have  not  contacted. 

Senator  Bingaman.  Do  you  know  how  many?  You've  indicated,  I 
think,  there  are  over  1,200  miners  still  living.  Do  you  have  any 
idea  of  how  many  millers,  how  many  people  involved  in  milling, 
that  are  still  living? 

Mr.  Benally.  I  couldn't  say  how  many  millers  are  still  living  or 
how  many  are  deceased  at  this  time.  We've  been  concentrating 
mostly  on  the  miners  who  qualified  for  compensation. 

Senator  Bingaman.  Let  me  ask  one  other  question  of  you,  Mr. 
Benally  or  President  Zah,  either  one.  You've  indicated  that  the 
forms  that  people  are  required  to  fill  out  are  too  extensive,  they  are 
nonuser  friendly,  they  are  not  something  which  are  readily  under- 
stood. Would  you  elaborate  on  that  and  what  change  you  think 
should  be  made  in  the  forms  and  procedures  that  are  followed? 

Mr.  Benally.  The  radiation  unit  has  been  saying  that  the  forms 
are  easy  to  fill  out,  and  for  Native  Americans  who  file,  they — the 
radiation  unit — would  do  the  research  for  them.  Instead,  the  people 
who  had  filed  from  their  home,  they  got  letters  stating  that  they — 
a  claimant — has  to  come  back  with  this  document  and  that  docu- 
ment or  that  document  within  60  days.  I  think  that's  a  problem 
there. 

A  lot  of  the  people  cannot  read  or  write  to  fill  out  these  forms. 
That's  where  the  major  part  of  the  attorneys  work  is  coming  in. 
They  assist  with  the  paperwork.  What  our  office  does  is  collect,  or 
try  to  collect,  as  many  of  the  documents  as  possible  on  these  indi- 
vidual miners  or  widows. 

Senator  Bingaman.  President  Zah,  did  you  have  any  other  com- 
ment on  any  of  that? 
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Senator  BINGAMAN.  Let  me  again  thank  President  Zah  and  Timo- 
thy Benally  very  much  for  being  here  and  testifying.  I  have  known 
of  your  commitment  to  this  issue  for  a  very  long  time,  and  both  of 
you,  of  course,  have  been  a  great  help  to  me  in  trying  to  get  the 
Senate  to  do  what  it  needs  to  do. 

We  again  will  take  this  information  back  to  the  Senate,  and  we 
will  try  to  work  with  you  to  get  the  Justice  Department  to  properly 
implement  the  law  we've  already  passed  Also,  hopefully,  we  can 
use  the  information  to  persuade  the  Congress  to  change  the  law  in 
the  ways  it  needs  to  be  changed  so  that  adequate  compensation  can 

be  provided.  ,  _  _  _  ,       ,    ,  . 

Did  you  have  any  additional  statements?  If  you  do,  we  re  glad  to 

Mr.  Zah.  Yes,  Senator.  I  wanted  to  also  thank  vou  for  all  of  the 
work  that  you  have  been  doing  on  behalf  of  the  Navajo  people.  If 
I  may,  I  would  like  to  take  the  opportunity  to  also  inform  the  pub- 
lic, il  you  don't  mind,  about  something  that  the  Navajo  Nation  has 
been  facing  during  the  last  couple  of  weeks,  a  mysterious  disease. 

Senator  Bingaman.  Please  go  right  ahead. 

Mr.  Zah.  I  wanted  to  have  the  public  know  that  after  all  these 
weeks,  months,  days,  endless  hours,  I  have  been  involved  with  the 
medical  investigators  and  doctors.  I  have  also  involved  the  Navajo 
traditional  medicine  men  in  trying  to  have  them  both  work  hand 
in  hand,  complementing  one  another. 

I  don't  know  if  thars  ever  been  done  anywhere,  but  I  pleaded 
with  the  medical  investigators  and  the  traditional  healers  to  share 
information  and  to  help  one  another  so  that  we  can  get  down  to 
the  bottom  of  what  is  causing  the  disease. 

Last  night  there  was  a  breakthrough,  and  I  am  very  happy  about 
the  work  that  both  groups  have  done.  It  looks  like  now  we  are  see- 
ing a  light  at  the  end  of  the  tunnel  so  that  this  could  be  prevented 
in  the  niture.  I  just  don't  want  people  to  go  away  with  the  feeling 
that  we  have  that  problem  still  on  our  hands.  I  just  wanted  to  pub- 
lic to  know  that 

Since  I  have  to  tend  that  issue,  I  have  to  leave  now  because 
there  are  other  things  that  I  need  to  do.  The  Assistant  Secretary 
of  Health  and  Human  Services  that  will  be  coming  tomorrow.  We 
have  incurred  a  lot  of  expenses  while  dealing  with  this  mysterious 
disease.  We  will  be  submitting  requests  to  her  so  that  the  Indian 
Health  Services  can  be  compensated  for  the  money  they  have  used 
to  help  with  this  project 

I  guess  I  should  say  HI  try  to  help  them  eet  compensated  by  the 
Federal  Government  for  the  work  they  did.  It  could  also  be  helpful 
to  get  a  little  help  with  that  I  would  really  appreciate  it  I  have 
to  leave  as  soon  as  I  am  dismissed  from  the  panel.  Thank  you  very 
much. 

Senator  Bingaman.  Thank  you  very  much.  We  will  continue  to 
work  with  you  to  be  sure  that  the  maximum  effort  is  made  bv  the 
Health  and  Human  Services  Department  to  assist.  Let  me  thank 
both  of  these  witnesses. 

We  have  one  additional  panel,  and  we  have  seven  witnesses.  We 
will  take  a  very  short  break,  during  which  I  would  like  these  wit- 
nesses to  please  come  forward  so  we  can  get  going  in  another  five 
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minutes  or  so.  The  first  group  will  be  Philip  Harrison,  Jess  White 
and  then  Dan  Denetchee.  If  tney  would  come  forward  and  then  we 
will  begin  again  in  about  five  minutes. 

The  hearing  is  recessed  for  about  5  minutes.  [Recess.] 

If  everybody  would  please  take  a  chair.  Why  don't  we  go  ahead 
with  the  hearing.  We  will  begin  the  hearing  again  at  this  point. 
Our  first  witness  is  Philip  Harrison,  who  is  president  of  the  Ura- 
nium Miners  Victims'  Committee  here  in  Shiprock. 

He  will  summarize  his  testimony  and  then  we  will  hear  from 
Jess  White  who  lives  in  Mexican  Water,  AZ.  And  then  Dan 
Denetchee,  who  lives  in  Chilchinbito,  also  in  Arizona. 

Mr.  Harrison,  go  right  ahead.  Again,  let  me  say  that  we  appre- 
ciate very  much  Perry  Charley,  who  is  doing  the  translating  today. 
Mr.  Harrison,  go  ahead. 

STATEMENTS  OF  PHILIP  HARRISON,  PRESIDENT,  URANIUM 
RADIATION  VICTIMS*  COMMITTEE,  SHIPROCK,  NM;  JESS 
WHITE,    MEXICAN    WATER,    AZ;    AND    DAN    DENETCHEE; 

CHILCHINBITO,  AZ 

Mr.  Harrison.  Mr.  Chairman,  and  members  of  the  committee, 
the  panel,  as  president  of  the  Uranium  Miners  "Victims'  Committee, 
I  appreciate  the  opportunity  to  present  a  statement  on  behalf  of  my 
people,  specifically  the  Navajo  uranium  miners,  widows  and  de- 
pendents, regarding  the  implementation  of  the  Radiation  Exposure 
Compensation  Act  I  would  like  to  take  this  opportunity  to  com- 
mend all  those  who  have  had  a  strong  input  producing  this  legisla- 
tion. 

The  legislation  was  finally  enacted  after  more  than  20  years  of 
hard  work  for  justice  to  be  served.  For  many  people  this  was  a  re- 
lief to  finally  see  that  the  United  States  government  admitted 
doing  injustices  to  the  Navajo  miners.  It  is  through  this  legislation, 
compassionate  payment  was  also  established  for  those  who  were 
exposed  to  radiation  while  mining  uranium. 

As  president  of  the  Uranium  Radiation  Victims'  Committee  for 
approximately  11  years,  I  have  daily  contact  with  numerous  im- 
pacted clients  who  we  have  been  assisting  and  those  who  have 
asked  us  for  assistance.  The  concerns  they  oring  to  us  have  to  do 
with  difficulties  and  complexities  of  their  claim  with  the  Depart- 
ment of  Justice. 

We  try  to  do  as  much  as  we  can  to  assist  each  individual  who 
comes  to  our  office  here  in  Shiprock.  It  is  through  this  experience 
we  felt  the  need  to  address  this  issue  at  this  appropriate  time. 

The  following  are  the  concerns  that  are  often  brought  before  us: 
First,  the  acquisition  and  producing  of  original  medical  documents 
is  a  time-consuming  process.  Medical  documents  that  are  over  25 
years  old  are  difficult  to  locate.  The  Department  of  Justice  does  not 
accept  copies  of  medical  records  issued  by  the  Indian  Health  Serv- 
ice. 

Second,  there  were  numerous  miners  who  were  denied  due  to  in- 
sufficient working  level  months.  The  majority  of  the  miners  do  not 
recall  the  exact  years  worked,  locations  and  names  of  the  uranium 
companies  they  worked  for.  Therefore,  re-establishing  work  history 
for  calculating  working  level  months  is  complicated. 
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Third,  there  are  no  facilities  locally  to  properly  screen  the  min- 
ers. Tne  Department  of  Justice  requires  that  chest  X-rays  with  cer- 
tified B  readings  to  be  abnormal,  included  are  also  pulmonary  func- 
tion tests  and  ABG's.  The  above  requires  state-of-the-art  equipment 
to  properly  administer  medical  screening. 

We  have  sent  miners  to  other  medical  facilities  off  the  reserva- 
tion to  get  screened  By  doing  so,  we  create  a  burden  and  financial 
hardship  for  many  who  cannot  afford  to  travel  or  pay  for  services 

rendered.  „  _  „___   . 

Fourth,  the  Radiation  Exposure  Compensation  Act  of  1990  is 
very  strict  and  too  technical  to  be  comprehended  by  many  Navajo 
claimants.  Due  to  these  technicalities,  many  claims  are  not  submit- 
ted, and  if  they  are  submitted,  they  are  often  denied  due  to  the 
strict  eligibility  criteria.  

Mr.  Chairman,  if  I  may,  I  would  like  to  mention  three  other 

short  things  here. 

Senator  Bingaman.  Go  ahead. 

Mr.  Harrison.  First  is  the  Navajo  uranium  millers  were  left  off 
the  regulation.  They  too  have  contributed  to  the  nuclear  develop- 
ment of  the  U.S.  Government.  They  were  exposed  to  high  levels  of 
radiation,  dust,  and  other  elements. 

And  second,  the  Navajo  Nation  has  faced  many  epidemics 
through  the  years.  The  most  recent  being  the  so-called  mystery  ill- 
ness.The  exposure  to  the  unwarranted  high  levels  of  radiation  has 
been  around  for  35  years,  add  that  to  the  Navajo  miners,  which 
cause  more  death  and  hardship. 

The  experience  of  this  disease  epidemic  has  severely  impacted 
the  Navajo  Nation.  But  the  U.S.  Government  refuses  to  recognize 
these  epidemics  to  have  affected  our  Navajo  people  here  in  the 
Navajo  Nation. 

And  third,  I  would  like  to  address,  also,  my  neighbors  and  our 
neighbors  here  to  the  east.  The  Laguna-Acoma  reservation  has  also 
been  impacted  by  previous  uranium  mining,  open-pit  mining,  un- 
derground mining.  They  too  have  noticed  some  lung  cancers  among 
their  own  people.  And  I  would  like  the  committee  to  look  into  this. 

Mr.  Chairman,  there  are  other  concerns  that  I  will  not  elaborate 
on  due  to  the  fact  that  others  here  today  will  address  those  issues. 
In  conclusion,  I  certainly  have  every  faith,  Mr.  Chairman,  that  the 
Senate  Labor  and  Human  Resources  Committee  will  take  every 
available  means  to  proceed  with  the  Radiation  Exposure  Com- 
pensation Act  of  1990,  to  be  amended  and  simplified  to  ease  the 
many  difficulties  we  have  encountered. 

The  intent  of  the  Radiation  Exposure  Compensation  Act  was  to 
be  compassionate  payments,  but  yet  we  are  given  additional  tasks 
to  come  up  with  evidence  that  doesn't  exist  anymore.  Presently, 
there  are  frustrations  among  the  claimants  that  the  system  created 
is  not  working. 

The  United  States  Government  previously  issued  an  apology  to 
the  Navajo  people  for  their  exposure  to  radiation.  That  we  have  ac- 
cepted. But  the  United  States  Government  still  has  the  responsibil- 
ity to  administer  health  care  for  the  Native  Americans.  The  Navajo 
people  have  demonstrated  their  support  in  defense  of  their  country 
with  their  loyalty.  We  come  before  you  once  again  to  hear  our  com- 
passionate pleas  for  help.  Thank  you. 
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Senator  Bingaman.  Thank  vou  very  much. 

[The  prepared  statement  of  Mr.  Harrison  follows:] 

Prepared  Statem  knt  or  Phil  Harrison 

INTRODUCTION 

Mr  Chairman,  (Senator  Jeff  Bingaman)  and  members  of  the  committee  aa  presi- 
dent of  the  Uranium  Radiation  Victim  Committee,  I  appreciate  the  opportunity  to 
present  a  statement  on  behalf  of  my  people  ■peri finally  the  Navajo  Uranium  Miners, 
Widows  and  Dependents  regarding  the  implementation  of  the  Radiation  Exposure 
Compensation  Act.  I  would  Eke  to  take  this  opportunity  to  commend  aD  those  who 
had  a  strong  input  in  producing  this  legislation. 

The  legislation  was  finally  enacted  alter  more  than  20  years  of  hard  work  for  jus- 
tice to  be  served.  For  many  people  this  was  a  relief  to  finally  see  that  the  UJ5.  Gov- 
ernment admitted  doing  injustices  to  the  Navajo  Miners.  It  is  through  this  legisla- 
tion, compassionate  payment  were  also  established  for  those  who  were  exposed  to 
radiation  while  mining  uranium. 

CONCERNS 

As  president  of  Uranium  Radiation  Victims  Committee  (for  approximately  11 
years)  I  have  a  daily  contact  with  numerous  impacted  clients  who  we  have  been  as- 
sisting and  those  who  have  asked  us  for  assistance.  The  concerns  they  bring  to  us 
have  to  do  with  difficulties  and  complexities  of  their  claim  with  Department  of  Jus- 
tice. We  try  to  do  as  much  as  we  can  to  assist  each  individual  who  come  into  the 
office  here  in  Shiprock.  It  is  through  this  experience  we  felt  a  need  to  address  this 
issue  at  this  appropriate  time. 

The  following  are  the  concerns  that  are  often  brought  before  us: 

•  First,  the  acquisition  and  producing  of  original  medical  documents  is  a  time 
consuming  process.  Medical  documents  that  are  over  twenty  (26)  years  old  are  dif- 
ficult to  locate.  The  Department  of  Justice  do  not  accept  copies  of  Medical  Records 
issued  by  Indian  Health  Service.  . 

•  Second,  there  were  numerous  miners  who  were  denied  due  to  insufficient 
"working  level  months".  The  majority  of  the  miners  do  not  recall  the  exact  years 
worked,  locations  and  names  of  uranium  companies  worked  for,  therefore,  re-estab- 
lishing of  work  history  for  calculating  "working  level  months"  is  complicated. 

•  Third,  there  are  no  facilities  locally  to  property  screen  the  miners.  Department 
of  Justice  requires  that  chest  X-rays  with  certified  B-Readings  to  be  abnormal  in- 
cluded are  also  pulmonary  function  tests  and  ASG's.  The  above  requires  state  of  the 
art  equipment  to  properly  administer  medical  screening.  We  have  sent  miners  to 
other  medical  facilities  off  the  reservations  to  get  screened.  By  doing  so  we  created 
a  burden  and  financiaj  hardship  for  many  who  cannot  afford  to  travel  and  pay  for 
services  rendered.  ^^^  . 

•  Four  Fourth,  overall  the  Radiation  Exposure  Compensation  Act  of  1990  is  very 
strict  and  too  *j*-hnir-«1  to  be  comprehended  t>y  many  Navajo  claimanta.  Due  to  these 
technicalities,  many  claims  are  not  submitted  and  if  they  are  submitted  they  are 
often  denied  due  to  the  strict  eligibility  criteria. 

Mr.  Chairman,  these  are  concerns  that  I  will  not  elaborate  due  to  the  fact  others 
here  today  will  address  those  issues. 

CONCLUSION 

I  certainly  have  every  faith,  Mr.  Chairman,  that  the  Senate  Labor  and  Human 
Resources  Committee  will  take  every  available  means  to  proceed  with  the  Radiation 
Exposure  Compensation  Act  of  1990  amended  and  simplified  to  ease  the  many  dif- 
ficulties we  encountered.  The  intent  of  the  Radiation  Exposure  Compensation  were 
to  be  compassionate  payments,  but  yet  we  are  given  additional  task  to  come  up  with 
evidence  that  dont  exist  anymore.  Presently,  these  are  frustrations  among  the 
claimants  that  the  system  created  is  not  working. 

The  VS.  Government  previously  issued  an  apology  to  the  Navajo  people  for  their 
exposure  to  radiation — that  we  have  accepted,  but  the  VS.  Government  still  has  the 
responsibility  to  administer  health  care  for  the  Native  Americans.  The  Navajo  peo- 
ple have  demonstrated  their  support  in  defense  of  our  country  with  their  loyalty, 
we  come  before  you  once  again  to  hear  our  compassionate  pleas  for  help.  Thank  you. 

Senator  Bingaman.  Next  we  will  hear  from  Jess  White.  Perry,  if 
you  could  do  the  translation,  that  would  be  appreciated. 
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Mr.  WHITE.  [Through  Interpreter.]  Mr.  Senator,  yah-tah-hay.  My 
name  is  Jess  White.  He  is  from  Mexican  Water,  AZ.  He  appreciates 
the  opportunity  to  come  before  you  to  tell  you  of  his  mining  history. 
He  comes  here  not  on  hearsay,  but  through  actual  experience, 
through  actual  mining  experiences  that  he  has  performed  within 
the  Cove  area,  within  the  Monument  Valley  area,  and  within  the 
Colorado  plateau.  He  has  over  12  years  of  mining  history;  all  of  it 
is  underground- 

Approximately  5  years  ago  he  started  having  health  problems 
which  required  frequent  visitations  to  Indian  Health  Services.  He 
filed  a  claim  in  1991,  shortly  after  the  enactment  of  the  Radiation 
Exposure  Compensation  Act  It  was  in  January  of  1993  that  he  got 
a  letter  from  the  U.S.  Department  of  Justice. 

The  letter  essentially  said  that  he  was  denied  because  he  could 
not  meet  the  eligibility  requirements  for  working  level  exposure  de- 
termination. He  could  only  document  that  he  has  105  working  level 
months.  The  other  thing  that  he  is  concerned  about  is  thatbased 
on  the  5  years  of  health  problems  that  he's  had,  he's  definitely  sure 
he  has  a  medical  problem.  But  he  was  also  told  that  his  medical 
document  was  insufficient  to  meet  the  eligibility  requirement 

He  feels  strongly  that  the  regulation,  as  it  is  written,  is  unclear, 
and  that  he  has  worked  with  numerous  Navajos  and  he's  seen 
them  afflicted  with  the  various  diseases  that  they  have  right  now. 
The  vast  majority  of  them  are  deceased,  too.  The  intent  of  RECA 
was  to  administer  compensation  as  payment  But  no,  this  is  not  the 
case. 

The  case  is  that  they  are  exposed  to  extensive  documentation 
procedures.  He  asks  the  Senate  to  review  the  cases,  to  go  back  into 
the  regulations  and  for  the  regulations  to  be  administered  fairly 
and  to  be  paid  the  compassionate  payment  they  so  justly  are  eligi- 
ble for.  He  thanks  you  for  the  time  he  has  before  you  on  the  panel 
here.  Thank  you. 

Senator  Bingaman.  Thank  vou  very  much  for  your  testimony. 

[The  prepared  statement  of  Mr.  White  follows:] 

Prepared  Statement  op  Jess  White 

Greeting,  Mr.  Senator  and  guests,  I  come  before  you  today  in  gratitude  and  hav- 
ing the  honor  to  present  my  statement  and  views  on  my  feelings  regarding  the  regu- 
lations that  govern  the  Radiation  Exposure  compensation  Act  of  1990.  I  believe  the 
Act  tries  to  address  and  attempts  to  right  a  wrong  that  has  effected  many  Navajo 
people.  These  include  the  Navajo  uranium  miners,  widows  and  surviving  children 
of  miners  who  are  no  longer  with  us. 

The  Act,  we  have  been  told,  is  intended  to  provide  compassionate  payment  for  the 
injurious  exposures  we  had  during  the  course  of  our  employment,  today,  I  seriously 
have  doubts  as  to  its  original  intended  objectives. 

I  filed  a  claim  for  this  "compassionate  payment,  knowing  I  qualify  for  it.  I  have 
had  respiratory  problems  since  1989.  One  tune  I  collapsed  at  home  and  had  to  be 
taken  to  the  hospital  on  an  emergency  basis.  This  resulted  in  my  eventual  admit- 
tance to  three  different  hospitals  with  a  major  surgery  being  performed. 

In  spring,  1991,  I  filed  my  daim  through  Stewart  UdalT.  I  could  not  believe  the 
strenuous  and  exhaustive  qualification  process.  I  was  informed  on  January  25,  1993 
bv  the  US.  Department  of  Justice  that  my  claim  was  not  approvable  due  to  the  lack 
of  WLM  exposure  of  radiation.  My  radiological  exposure  was  determined  by  the 
105.2  WLM  and  I  understand  in  order  to  qualify,  I  have  to  have  at  least  200  WLM 

I  believe  the  US.  Department  of  Justice  rebes  too  heavily  on  records  that  may 
not  contain  all  employment  records.  I  spent  10  years  working  uranium  mines  at 
Cove,  AZ,  and  Monument  Valley,  AZ.  These  mines  are  on  the  Navajo  Indian  Res- 
ervation and  understand  that  they  were  not  subject  to  any  State  or  Federal  laws. 
Therefore,  they  were  not  subject  to  inspections  and  one  can  easily  surmise  the  level 
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of  radiation  exposure  My  record*  and  WLM  determinations  may  not  have  included 
any  or  aD  of  these  work  histories.  I  am  hated  on  the  NIOSH  list  for  radiation  expo- 
sure and  have  no  idea  if  this  hat  include*  my  reservation  mine  history.  My  guess 
is  that  it  doesn't. 

If  this  NIOSH  list  does  not  include  the  reservation  mines,  then  I  have  been  dealt 
a  great  wrong  by  disapproving  my  claim.  I  am  not  educated  and  do  not  maintain 
any  of  my  old  work  histories.  I  remember  events  associated  with  my  mining  experi- 
ences, but  do  not  remember  the  dates,  times  and  addresses  of  companies.  Not  being 
aware  that  my  exposure  would  ultimately  affect  my  health,  I  did  not  keep  any 
records. 

I  did  not  know  or  understand  that  I  was  required  to  resubmit  additional 
documentations  indicating  proof  of  employment  to  meet  the  200  WLM.  As  an 
uneducated  man  and  maintaining  a  simple  lifestyle  in  an  extremely  remote  area  of 
the  Nevajo  Reservation,  any  trip  away  from  my  home  requires  a  matter  that  is 
pressing.  This  usually  entails  my  children  verbally  informing  me  of  the  situation. 
As  I  am  unable  to  understand  the  writing  on  the  letters  I  receive,  I  am  unaware 
of  their  urgency  until  one  of  my  children  comes  to  visit 

UJS.  Department  of  Justice  has  to  understand  this  the  typical  lifestyle  of  many 
Navajos,  especially  the  elderhes.  We  cannot  afford  to  travel  many  miles  to  respond 
to  every  letter  we  receive.  The  lifestyle  on  our  reservation  is  harsh  and  requires 
travel  for  many  miles  to  obtain  the  necessities  we  need.  These  take  precedence  over 
many  other  things.  It  is  for  these  reasons  that  the  60  days  appeal  period  as  required 
by  the  Act  is  not  possible  for  many  Navajos. 

I  sincerely  hope  and  appeal  to  the  Senate  panel  to  consider  these  important  points 
and  amend  the  Radiation  Exposure  compensation  Act  to  be  truly  fair  and  be  re- 
viewed with  liberality  when  reviewing  Navajo  claims.  We  were  unwitting  partici- 
pants in  the  "cold  war"  and  made  the  ultimate  sacrifice  to  ensure  the  continued 
safety  of  this  great  country.  To  further  subject  us  to  the  exhaustive  and  frustrating 
requirements  and  to  actually  prove  our  cases  before  a  court  setting  is  not  the  intent 
of  Congress  when  the  Act  was  implemented. 

Again,  I  appreciate  the  time  allowed  me  to  submit  my  case  and  reflect  an  the 
hardships  I  encounter  with  the  current  mechanism  in  implementing  the  Act. 

Senator  Bingaman.  Mr.  Dan  Denetchee,  we  are  very  pleased  to 
have  you  here.  Please  go  right  ahead. 

Mr.  Denetchee.  [Through  Interpreter.]  Mr.  Senator,  my  name  is 
Dan  Denetchee.  He  is  from  Rough  Rock,  AZ.  He  worked  in  the 
Cove,  AZ,  mines  for  an  extensive  amount  of  time.  His  exposure  to 
radiation  was  high  because  some  of  the  days  he  observed  in  the 
mines  were  very  unsafe. 

He  has  been  experiencing  health  problems  now  for  the  past  6 
years.  He  has  been  making  frequent  trips  to  Indian  Health  Serv- 
ices for  treatment  He  was  also  told  to  go  to  a  screening  facility 
within  the  last  2,  S  years.  I  believe  this  is  the  Miners'  Colfax  Medi- 
cal Center  he  was  talking  about 

According  to  the  regulations,  he  is  required  to  have  two  B  read- 
ing reports.  Unfortunately,  he  says,  the  two  X-rays,  or  the  two  B 
reading  reports  were  conflicting.  This  is  one  scenario  where  the  Ra- 
diation Exposure  Compensation  Act  and  its  regulations  are  unfair. 
When  there  is  a  requirement  for  two  specialists,  two  technical  peo- 
ple to  administer  summaries  of  X-ray  reports,  and  they  basically 
conflict,  this  is  his  problem  right  now.  He  believes  that  this  is  un- 
fair. 

He  requests  that  payment  that  he  is  due,  that  he  justly  deserves, 
be  submitted  to  him  simply  because  of  his  health  problem.  He  ap- 
preciates the  time  to  talk  to  the  Senator.  Thank  you. 

Senator  Bingaman.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Denetchee  follows:] 
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PSXPABKD  STATEMENT  OP  D AN  DKNETCHKB 
LINTEODUCTION 

My  nil  is  Dan  Denetchee,  I  am  from  Rough  Rock,  AZ  community.  I  worked  in 
the  underground  uranium  mines  for  2  yean  at  the  Cove  Mines. 

II.  STATEMENT/OONCEBNS 

I  have  hearth  problem!  particular  with  my  rnnga  and  other  assccia^  problems 
with  my  health.  According  to  the  recent  screening  with  Miner's  Colfax  Medical  Cen- 
ter Mobile  Clinic  in  Shiprock  they  had  indicated  that  my  FFTs  were  below  75  per- 
cent and  out  of  three  X-ray  and  the  two  required  B-reading  reports  only  one  reading 
came  out  positive,  two  other  readings  are  negative,  for  that  treason  I  was  told  I  do 
not  qualify  for  RECA.  The  «B"  Readings  simply  subinit^  wiu^cting  reoorts. 

I  worked  for  2  years  and  was  toldthat  I  only  have  63  WLM  and  I  do  not  qualify 
due  to  the  low  exposure,  too.  I  am  aware  of  the  limited  radiological  surveys  that 
were  done  in  the  mines  I  worked. 

The  effects  of  radiation  frightens  me,  causing  me  emotional  depression,  especially, 
when  I  think  of  all  the  sick  miners  with  hing  cancer  and  pains  that  they  going 
through. 

m.  RECOMMENDATION 

I  do  not  support  the  current  "Working  Level  Month"  criteria,  for  I  had  worked 
for  a  short  period  and  acquired  king  problems.  That  should  be  done  sway  with  or 
modified.  The  problems  have  been  coming  on  very  alow  in  my  lungs  and  my  last 
work  in  the  mine  ended  in  1966. 

I  would  like  to  be  compensated  for  the  damage  to  my  health  from  radiation.  If 
other  tests  are  needed  to  qualify  me  for  the  compensation,  I  can  not  afford  it. 

rv.  CONCLUSION 

I  would  appreciate  with  your  help  in  changing  some  of  the  requirements  on  the 
regulation.  It  is  very  hard  to  fulfill  these  requirements  for  compensation.  I  speak 
on  behalf  of  miners  in  the  same  positions. 

VL  SUPPORTING  STATEMENT 

He  well  need  testing  for  aterial  blood  testing  and  strong  medical  summary  from 
local  medical  facilities  where  he  is  receiving  treatments.  However,  medical  docu- 
ments indicate  that  he  as  restrictive  rang  disease  from  local  IHS  facilities.  I  need 
to  reconstruct  work  specifically  by  identifying  each  mine  I  worked  in  and  it  is  not 
easy  to  recollect  with  accuracy. 

Senator  Bingaman.  Let  me  just  ask  a  couple  of  questions,  if  I 
could,  of  this  panel.  Let  me  address  a  Question  to  Mr.  Harrison. 
You  said  that  one  of  the  concerns  that  is  Drought  to  you  on  a  regu- 
lar basis  is  that  many  miners  are  denied  compensation  because 
they  have  insufficient  working  level  months.  Could  you  explain  in 
a  little  more  detail  what  is  required  in  terms  of  the  working  level 
months  under  the  legislation,  as  it  is  now  in  place?  Mr.  White,  I 
believe,  said  that  he  was  denied  coverage  because  he  only  had  105 
working  level  months.  Is  that  the  correct  understanding? 

Mr.  Harrison.  Yes. 

Senator  Bingaman.  Could  you  explain  to  me  and  the  committee 
and  put  on  the  record  here  what  the  problem  is  and  why  105  work- 
ing level  months  would  not  be  adequate? 

Mr.  Harrison.  Thank  you,  Mr.  Chairman.  In  my  daily  contacts 
with  a  lot  of  miners  and  widows,  like  mentioned  in  my  statement, 
a  lot  of  these  concerns  are  brought  into  our  office.  And  one  of  them 
is  the  miners  being  denied  for  not  having  sufficient  working  level 
months. 

My  knowledge  is  based  on  my  experience,  because  I  grew  up 
among  the  mining  camps  in  the  days  when  my  father  had  worked 
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in  the  mine.  Through  that  experience  and  through  people  that  I 
have  known  throughout  the  years  that  have  mined  this  uranium. 
They  often  told  me  how  dirty  the  mines  were,  especially  at  the 
early  part  of  the  mining  history  back  in  the  1940's  through  the 
196Cs  and  1970's. 

They  were  in  the  environment  of  smoke,  dust,  radon,  and  based 
on  my  knowledge,  I  know  these  were  pretty  high  in  radiation  read- 
ings. The  gamma  radiations  were  nigh.  Trie  Government  has 
records  of  mine  readings.  But  for  some  reason,  I  didn't  fully  accept 
NIOSH  readings — how  they  took  these  readings.  They  were  often 
taken  to  the  safer  part  of  the  mine,  the  clean  part  of  the  mine,  to 
take  up  readings. 

The  dirtiest  part  of  the  mines  where  the  actual  ore  was,  those 
were  not  read  back  in  those  days.  As  I  compared  that  from  my  pre- 
vious experience  of  Mr.  White's  105  working  level  months,  I  know 
he  has  more  than  that.  I  think  he  has  10  times  more  than  105  with 
12  years  of  mining  experience.  But  like  I  said,  the  NIOSH  records, 
I  really  do  not  accept  that 

Senator  Bingaman.  Let  me  ask  Mr.  Denetchee — if  you  could  put 
a  question  to  him.  I  understood,  I  believe,  Mr.  White's  statement 
that  he  received  a  letter  in  January  from  the  Department  of  Justice 
essentially,  denying  his  claim  for  compensation  because  of  the  insuf- 
ficient working  level  months.  I  was  not  clear  as  to  whether  Mr. 
Denetchee  has  also  received  notice  that  he  has  been  denied  com- 
pensation or  whether  he  has  not  yet  been  advised. 

Mr.  Denetchee.  [Through  Interpreter.]  He  did  file  a  claim  and 
he  was  told  that  the  two  B  readings  conflicted  in  their  testimony. 
But  he  says  that  his  case,  at  this  point,  has  not  been  denied  yet. 
It  is  still  pending. 

Senator  Bingaman.  I  see.  So  it  is  possible  that  he  would  still  be 
compensated  even  under  the  existing  regulations,  but  he  has  not 
been  told. 

Mr.  Charley.  Tes. 

Senator  Bingaman.  OK.  Let  me  thank  all  three  of  these  wit- 
nesses very  much  for  their  testimony.  I  think  if  s  useful  to  us  in 
understanding  the  very  real  problems  that  people  are  encountering 
in  obtaining  compensation  as  the  Act  is  presently  being  adminis- 
tered. So  thank  vou  all  very  much. 

We  have  another  panel  of  four  witnesses  and  would  ask  them  if 
they  would  come  forward  at  this  time:  Leroy  Tyler,  Larry  Tsosie, 
Raymond  Jim,  and  Maude  Todacheene.  Again,  we  welcome  these 
witnesses  to  the  hearing  and  we  look  forward  to  your  testimony. 

If  you  could  summarize  your  statements  and  your  concerns,  and 
then  where  ifs  appropriate,  Mr.  Charley  will  translate.  Why  don't 
we  just  go  across  the  table  this  way  and  start  with  Mr.  Tyler, 
Leroy  Tyler.  If  you  would  go  ahead  with  your  statement,  please. 

STATEMENTS  OF  LEROY  TYLER,  SANOSTEE,  NM;  LARRY 
TSOSIE,  COVE,  AZ;  RAYMOND  JIM,  TEECNOSPOS,  AZ;  AND 
MAUDE  TODACHEENE,  EAYENTA,  AZ 

Mr.  Tyler.  [Through  Interpreter.]  Mr.  Senator,  thank  you.  I  ap- 

Freciate  the  time  to  testify  here  in  front  of  you.  I  am  a  miner  and 
have  worked  quite  extensively  in  the  Colorado  and  Utah  region. 
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Last  year,  in  1992,  I  submitted  a  claim.  I  was  also  involved  in  an 
operation  regarding  my  respiratory  problems  in  Denver. 

The  problem  that  I  have  right  now  is  that  my  medical  records 
were  not  extensive  enough  to  actually  define  my  respiratory  prob- 
lems. When  I  filed  my  claim,  I  began  to  experience  problems  within 
the  Washington,  DC,  level,  meaning  the  U.S.  Department  of  Jus- 
tice. I  have  come  to  realize  that  the  regulations  that  govern  the  Ra- 
diation Exposure  Compensation  Act  are  too  strict  for  Navajos. 

The  regulations  need  to  be  applied  more  liberally,  and  the  U.S. 
DOJ  needs  to  be  compassionate  in  their  determinations  in  terms  of 
Navajo  claims.  I  appeal  to  you  to  assist  us.  We  are  simple  people 
out  here,  the  Navajo  people.  A  lot  of  miners  have  health  problems, 
and  we  are  experiencing  this  because  of  the  radiation  exposure. 

Again,  I  say  that  the  regulations  need  to  be  more  lax,  they  need 
to  be  liberal,  they  need  to  be  applied  with  compassion.  I  appeal  to 
you,  Mr.  Senator,  to  assist  us  in  this  regard. 

Thank  you. 

Senator  Bingaman.  Thank  you  very  much  for  that  testimony. 

[The  prepared  statement  of  Mr.  Tyler  follows:] 

Prepared  Statement  of  Lebot  Tyler 
l  introduction 

I  worked  in  the  underground  uranium  mines  for  28  years  in  Colorado  and  Utah 
region  from  1955  to  1980. 1  am  from  Sanostee,  NM  community. 

D.  STATEMENTS/CONCERNS 

My  daim  was  submitted  in  1992  by  a  legal  representative.  I  was  not  aware  that 
I  received  notice  from  the  VS.  Department  of  Justice  giving  me  only  60  days  due 
to  my  incomplete  application  and  needed  to  compile  medical  information  under  the 
disease  I  was  claiming  for  compensation. 

Apparently,  my  medical  records  were  not  extensive  enough  to  define  my  res- 
piratory problems.  I  had  an  operation  at  the  National  Jewish  Medical  Center  in 
Denver  and  no  doubt  I  waa  ^«g»««^  with  miner's  disease  Sflkosia/Puhnonary  Fi- 
brosis. I  even  had  to  reconstruct  my  work  history  indicating  additional  mine  history 
that  was  not  even  considered  to  properly  document  working  level  months  exposure. 

A  letter  was  written  far  60  days  extension.  My  cases  is  still  pending  as  it  is.  What 
is  the  holdup?  What  more  do  I  need  to  suffer  to  qualify  for  this  compensation? 

IV.  RECOMMENDATION 

Recommendation:  Eaaier  method  pursuing  the  Radiation  Exposure  compenaation 
considering  grass  root  level  people  (us  Navajo). 

V.  CONCLUSION 

Mr  Chairman  and  Senate  Labor  and  Human  Resources  Committee,  we  are  ask- 
ing for  your  assistance  in  helping  to  rewrite  or  amend  easier  steps  in  pursuing  oom- 
paasionate  payment  for  this  radiation  exposure. 

VL  SUPPORTING  STATEMENT 

My  health  is  deteriorating  and  I  am  suffering  from  agonizing  pains  from  the  pre- 
vious operation  in  the  hinga.  I  want  imm*d?"*»  attention  for  compensation. 

Senator  Bingaman.  Mr.  Larry  Tsosie,  we  are  very  pleased  to 
have  you  here.  Go  right  ahead. 

Mr.  Tsosie.  Thank  you,  Senator.  My  name  is  Larry  Tsosie.  I  am 
the  youngest  in  the  family  of  our  late  father,  Hascan  Tsosie,  who 
died  after  working  in  the  uranium  mines  for  a  length  of  time.  Two 
of  my  brothers  who  have  worked  with  uranium  also  passed  away. 
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My  5  sisters,  a  brother,  and  I  have  filed  for  claims  on  behalf  of  our 
father. 

Mr.  Chairman,  before  I  begin  my  short  testimony,  Td  like  to 
make  a  general  observation.  We,  my  sisters  and  brother,  have  iden- 
tified several  obstacles  and  problem  areas  with  the  current  estab- 
lished listed  criteria.  Where  possible,  we  have  tried  to  develop  solu- 
tions to  overcome  these  obstacles  or  to  at  least  address  a  course  of 
action  that  could  lead  to  solutions. 

We  ask  that  both  the  problem  areas  that  we  highlighted,  as  well 
as  the  solutions,  should  essentially  be  evaluated  If  you  disagree 
with  the  recommended  solutions,  we  would  ask  that  you  not  stop 
there.  Please  work  with  us  to  revise  or  to  amend  changes  necessary 
to  make  it  easier  for  survivors  to  obtain  these  compensations. 

No.  1:  Work  history.  Our  father  did  not  attend  any  formal  edu- 
cation, and  therefore,  his  work  history  was  not  maintained  and 
filed.  And  Fm  sure  that  most  of  the  Navajo  that  didn't  go  to  school 
have  the  same  situation. 

Medical  records.  The  Shiprock  PHS  Hospital  is  unable  to  assist 
us  in  obtaining  or  father's  original  medical  records.  The  records 
that  they  provided  us  are  in  a  condition  where  it's  unreadable.  The 
time  that  they  are  to  keep  these  records  has  expired,  we  were  told, 
and  most  likely  these  records,  right  now,  have  been  maybe  de- 
stroyed. 

Original  copy  of  the  death  certificates.  We  find  that  this  task  of 
securing  the  original  copies  of  our  brothers',  father's,  mother's  origi- 
nal death  certificates  is  a  very  complicated  and  time-consuming 
task.  The  fact  that  our  father  had  worked  in  uranium  mines  for  a 
good  number  of  years  itself  is  evidence  for  our  claim.  And  further- 
more, we  are  all  aware  that  an  actual  effect  of  radiation  is  suffer- 
ing of  poor  health  and  eventually  death. 

For  at  least  the  past  2  years,  my  sisters  and  brother  have  been 
collecting  so  many  documents  for  Mr.  Udall  that  there  is  not  ade- 
quate records  revealing  that  our  father  had  died  from  uranium  ra- 
diation exposure.  We  ask  this  committee  to  utilize  our  comments 
to  make  any  amendment  necessary  to  RECA  regulations,  or  maybe 
come  up  with  a  new  law. 

I  am  sure  that  many  of  our  members  in  the  Cove  areas  are  in 
the  same  situation.  I  would  like  to  go  on  record,  Senator,  that  Cove 
was  probably  the  first  on  the  Navajo  land  to  have  this  uranium 
mine  for  a  long  time.  And  many  of  my  community  members  have 
died.  Some  of  them,  they  are  still  living,  and  yet  actually  experi- 
ence poor  health.  As  I  observe  them,  as  I  see  them,  they  go  here 
to  there  to  try  to  get  some  help.  And  believe  me,  when  you  have 
a  limited  education  and  not  knowing  really  know  what  to  do,  it's 
very,  very  hard  on  them.  Because  traveling  from  here  to  different 
places  requires  expenses. 

So  therefore,  we  ask  you  to  understand  our  situation  and  come 
up  with  a  way  where  many  of  our  Navajo  people  can  actually  be 
helped  in  a  way  where  they  don't  have  to  go  through  all  these  prob- 
lems that  we  encounter. 

Thank  you  very  much. 

Senator  Bingaman.  Thank  vou  very  much. 

[The  prepared  statement  of  Mr.  Tsosie  follows:] 
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Pkepabxd  Statement  op  Laeby  Taosa 

My  name  a  Uny  Tsosie.  I  am  the  youngest  in  the  family  to  our  late  father, 
Haaeaa  Taoaie,  who  died  after  working  in  uranium  mines  for  a  length  of  tune.  Two 
of  my  brothera  who  have  worked  in  uranium  mines  alao  paaaed  away. 

My  five  sisters,  a  brother,  and  I  have  filed  for  claims  on  behalf  of  our  father. 

Mr.  Chairman,  before  I  begin  my  testimony,  I  want  to  make  a  general  observa- 
tion. We,  my  sisters  and  brother,  have  identified  several  problems  with  the  current 
established  listed  criteria.  Where  possible,  we  have  tried  to  develop  solutwns  to 
overcome  those  problems,  or  to  at  least  suggest  a  course  of  action  that  could  high- 
light lead  to  solutions.  We  ask  that  both  the  problems  we  highlight  as  well  as  the 
solutions  we  suggest  be  evaluated,  if  you  disagree  with  a  recommended  solution,  we 
would  ask  thatyou  not  stop  there.  Please  work  with  us  to  revise  or  to  amend 
changes  necesssry  to  make  it  easier  for  survivors  to  obtain  their  compensation. 

WORK  HISTORY 

Our  father  did  not  have  any  formal  education  and  therefore,  his  work  history  was 
not  maintained  and  filed. 

MEDICAL  RECORDS 

The  Shiprock  PHS  Hospital  is  unable  to  assist  us  in  obtaining  our  father's  original 
medical  records.  We  were  informed  thst  these  records  were  mailed  somewhere  in 
Texas.  However,  the  time  that  they  are  to  keep  these  records  has  expired  and  most 
likely,  our  father's  records  might  have  been  destroyed. 

ORIGINAL  COPIES  OP  DEATH  CERTIFICATES 

We  find  thst  this  task  of  securing  the  original  copies  of  our  brothers,  father  and 
mother  is  very  complicated. 

The  fact  that  our  father  has  worked  in  the  uranium  mines  for  s  good  number  of 
years  itself  is  an  evident  for  our  claim  and  furthermore,  we  are  aware  that  an  ac- 
tual effect  of  radiation  is  suffering  of  poor  health  and  eventually,  death. 

For  at  least  the  past  2  years,  my  sisters  and  brother  have  collecting  and  submit- 
ting documents  to  Mr.  Stewart  Udall.  Thus,  there  is  now  an  adequate  record  reveal- 
ing thst  our  father  has  died  from  uranium  radiation  exposure. 

Vfc  ask  this  committee  to  utilize  our  comments  to  make  any  amendments  nec- 
essary to  EEGA  regulations. 

Senator  Bingaman.  Next  we  will  hear  from  Raymond  Jim.  We 
are  glad  to  have  you  here  today. 

Mr.  JIM.  My  greetings  to  you,  Mr.  Chairman,  and  members  of  the 
committee.  First,  I  would  like  to  thank  you  for  coming  out  here  and 
listening  to  our  concerns.  My  name  is  Raymond  Jim  and  I  am  a 
Navajo  Indian,  a  disabled  American  veteran,  a  member  of  the  Nav- 
ajo Nation  Spiritual  Society,  also  known  as  the  Navajo  Men's  Asso- 
ciation, an  educator  and  member  of  the  TeecNosPos  community  in 
TeecNosPos,  AZ. 

I  come  before  you  as  a  frustrated,  concerned  and  tired  person,  for 
I  am  a  child  of  a  deceased  miner  who  died  May  1,  1992,  at  the  age 
of  87,  and  of  dangerous  radiation.  Our  belovea  dad,  our  dear  dad, 
William  Jim  Ranhas,  left  us  with  many  unanswerable  questions  as 
to  why  he  wasn't  compensated  when  he  was  living. 

During  his  last  days  he  set  up  a  committee  involving  all  of  us 
15  children  as  to  how  we  will  manage  his  compensation.  With  frus- 
tration, he  predicted  we  will  not  see  any  of  what  the  so-called  Ura- 
nium Compensation  Act  may  be  until  10  or  so  years  from  now.  He 
was  very  frustrated  with  the  red  tape  and  the  requirements  that 
the  DOJ  asked  for. 

I  think  after  my  dad  left  it  took  us  almost  a  year  to  gather  some 
of  the  required  documents,  but  yet  to  wait  for  another  year  or  so 
to  at  least  hear  from  an  attorney  that  our  case  was  finally  intro- 
duced to  the  Department  of  Justice.  I  would  like  to  read  to  you 
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some  of  the  comments  made  by  my  brothers  and  sisters,  who  would 
like  to  know  how  long  it  will  take  after  all  the  required  documents 
for  our  dad's  compensation  are  submitted. 

Uranium  radiation  does  not  wait  to  take  a  life.  If  you  are  or  were 
as  close  as  you  were  to  your  father  as  we  were,  then  you  would  un- 
derstand how  it  must  have  been  to  watch  him  gasp  for  every  air 
to  his  last  breath. 

My  dad  died  last  year,  May  1st,  as  I  indicated,  at  UNM  in  Albu- 
querque. Why  does  the  Federal  Government  watch  every  penny 
when  we  lost  our  dad?  Our  father  that  raised  us,  protected  us,  who 
made  sure  we  were  well  fed  and  clothed.  The  compensation  will 
soon,  or  may  be  exhausted  in  no  time,  but  our  grief  will  never 
cease.  Our  father,  who  was  uneducated,  did  not  know  he  was  being 
exposed  and  unaware  that  his  life  was  on  the  line. 

And  last,  why  is  the  Government  still  hanging  on  to  their  money, 
to  our  money?  Isn't  that  evidence  enough?  These  are  some  of  the 
concerns  my  brothers  and  sisters  came  up  with. 

And  last  being  a  young,  traditional  practitioner,  I  would  like  to 
say  that  the  structure  to  our  four  sacred  elements  of  life,  the  earth, 
fire,  air  and  water,  would  someday  bring  sickness  to  body,  mind 
and  soul.  This  has  been  done  all  in  the  name  of  the  scientific 
knowledge,' success,  progress,  power  and  money  and  greed.  This 
has  created  air,  water  and  land  pollution,  etc.  No  wonder  there  is 
a  saying  that  this  earth  is  unsafe  to  live  in. 

Our  hope  and  prayers  today  for  a  free  generation,  for  our  future 
generation,  is  that  society,  mainly  the  Federal  Government,  never, 
never  treat  us — never  test  us  or  go  through  this  crucial  ordeal  once 
again. 

The  Navajo  people  are  one  of  the  tribal  groups  indigenous  of  this 
continent  wno  still  practice  many  of  their  traditional  healing  cere- 
monies. Although  some  of  the  ceremonies  have  been  lost  and  others 
are  in  danger  of  being  lost,  much  has  been  retained  and  is  still 
being  lost  With  this  we  need  to  live  harmoniously  and  peacefully. 

Mr.  Chairman,  for  the  record,  due  to  my  work  and  involvement 
due  to  this  illness  we  are  here  about  today,  I  didn't  bring  my  20- 
page  statement  For  the  record,  I'd  like  to,  if  it's  okay,  I  would  like 
to  send  it  to  you.  And  I  would  like  to  say  thank  you. 

Senator  Bingaman.  That  will  be  fine.  Well  be  glad  to  take  what- 
ever statement  you  prepare. 

Our  final  witness  today  is  Maude  Todacheene  from  Arizona.  We 
are  very  pleased  to  have  you  here. 

Mrs.  TODACHEENE.  [Through  Interpreter.]  Mr.  Senator,  I  am 
from  Kayenta,  AZ,  toward  Utah.  My  name  is  Maude  Todacheene. 
My  deceased  husband's  name  was  Frank  Todacheene.  He  has  been 
deceased  now  for  16  years.  I  have  5  boys  and  5  girls,  and  I  am  the 
sole  supporter  of  my  family.  I  find  it  to  be  very  hard  to  be  the  only 
parent  being  able  to  support  10  kids. 

Two  years  ago,  in  an  effort  to  get  compensation  for  the  death  of 
my  husband  wno  has  worked  a  long  time  in  the  uranium  mining 
industry,  our  father  claimed  to  get  the  compassionate  payment 
Shortly  after  I  filed  my  claim,  I  was  told  in  a  letter  that  I  did  not 
have  any  records  of  the  legal  marriage  license.  I  was  married  in 
the  traditional  Navajo  custom.  I  do  not  know  why  they  do  not  ac- 
cept this. 
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Therefore,  I  ask  for  your  help,  Mr.  Senator.  I  know  there  are  a 
lot  of  widows  like  that  out  there  in  the  audience,  out  there  on  the 
reservation,  in  a  similar  situation  that  I  am  living  in,  who  are  liv- 
ing out  there  who  were  basically  married  but  don't  have  any  type 
of  license . 

I  appeal  to  you,  Mr.  Senator,  to  give  us  fair  payment,  that  you 
assist  us  to  make  the  regulations  more  fair  to  widows  like  me. 

I  appreciate  your  time.  Thank  you. 

Senator  Bingaman.  Thank  you  very  much. 

[The  prepared  statement  of  Mrs.  Todacheene  follows:] 

PREPARED  STATEMENT  OP  MAUDS  TODACHEENE 

I.  INTRODUCTION 

My  name  is  Maude  Todacheene.  I  am  from  Narrow  Canyon,  near  Kayenta,  AZ. 
I  am  a  widow  for  Frank  Todacheene  who  passed  away  in  1976  from  respiratory/hing 
disease. 

n.  STATEMENT/CONCERNS 

My  daini  was  submitted  to  the  Department  of  Justice  for  compensation  on  behalf 
of  my  husband,  Frank  Todacheene,  sometime  in  late  1992.  I  had  believed  that  my 
case  was  completed  by  now.  I  have  been  providing  all  kinds  of  information  for  these 
people  that  were  writing  to  me  about  my  husband's  past  employment  and  the  cause 
of  his  death.  I  thought  that  they  were  sending  this  information  to  the  Department 
of  Justice  in  Washington,  DC. 

Apparently,  I  received  a  letter  from  my  attorney  asking  me  for  my  marriage  li- 
cense, which  I  did  not  have  or  ever  thought  of  having  for  any  reason.  Since,  that 
we  were  united  in  a  Nsvajo  traditional  culture.  As  a  Navajo  accepted  marriage  cere- 
mony was  conducted  and  I  thought  thaf  s  all  that  matters.  Until,  I  got  a  letter  re- 
questing the  marriage  validation. 

It  is  very  depressing  trying  to  establish  a  validation  of  marriage  in  a  legal  matter, 
that  I  was  not  aware  or  knowledgeable  of.  After  working  on  this  for  4  months,  it 
was  very  tine  consuming.  It  was  finally  established  through  the  Tribal  Family 
Court. 

I  am  having  problems  with  trying  to  obtain  certified  medical  records  from  the  U.S. 
Department  of  Justice,  the  IBS  medical  facility  is  not  acting  on  it  right  away.  Re- 
cently, my  request  has  been  put  on  hold  again. 

m.  RECOMMENDATION 

The  compensation  requires  a  lot  of  paper  work,  this  paper  work  is  very  depressing 
for  »Ui™«nt«  I  think  medical  records  do  not  need  to  be  certified  and  affidavit  to 
witness  of  marriage  are  appropriate  to  verify  couple  marriage.  Just  when  we  think 
we  have  all  our  papers  together,  they  (attorney,  Office  of  Navajo  Uranium  workers, 
or  Radiation  UnitO  ask  for  more  papers.  Why  cant  they  just  pay  us?  Our  husbands 
already  worked  in  the  mines  and  are  now  gone.  The  Government  got  their  uranium 
ore.  Our  leaders  tell  us  to  file  our  daims,  never  mentioned  the  process. 

IV.  CONCLUSION 

May  of  the  widows  are  in  this  same  situation,  we  five  in  a  back-country.  I  ask 
and  praise  Mr.  Chairman  and  Senate  Labor  and  Human  Resources  Committee  to 
hear  and  act  on  behalf  of  our  problems.  I  would  very  much  appreciate  your  support. 

V.  SUPPORTING  STATEMENTS 

My  husband  died  of  an  unbelievable  disease  from  radiation  exposure.  I  still  grieve 
of  his  death  and  wetness  his  suffering  in  this  way.  Employment  records  and  medical 
records  prove  that  he  got  sick  from  this  exposure,  yet  it  is  not  seen  at  the  Washing- 
ton level,  not  even  with  just  a  blink. 

Senator  Bingaman.  Let  me  ask  a  few  questions  so  that  I  am 
clear  on  the  facts.  Mrs.  Todacheene,  if  you  could,  Perry  address  a 
question  to  her  for  me.  How  long  were  you  and  your  husband  mar- 
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ried?  And  could  you  state  once  again  the  number  of  children  you 

have? 

Mrs.  Todacheene.  [Through  Interpreter.]  She  says  that  she  does 
not  remember  exactly  how  long  they  were  married.  She  remembers 
that  she  was  married  in  the  traditional  Navajo  ceremony.  She  has 
a  hard  time  trying  to  remember  dates.  She  has  10  children:  5  boys 
and  5  girls.  Heroldest  son  is  48  years  old.  So  I  guess  one  can  sur- 
mise that  she  was  married  to  her  husband  at  least  30  or  40  years, 
but  there  is  no  documentation  whatsoever  on  that  marriage. 

Senator  Bingaman.  Thank  you  very  much. 

Let  me  ask  Larry  Tsosie  a  Question.  The  Indian  Health  Service 
records,  I  gather,  were  difficult  to  locate.  And  some  records  may 
have  been  destroyed  because  the  time  for  keeping  those  records 
had  expired.  Is  that  what  you've  testified  to? 

Mr.  Tsosie.  Yes. 

Senator  Bingaman.  Do  you  know  if  there  is  a  policy  that  the  In- 
dian Health  Service  has  for  the  length  of  time  they  keep  these 
records?  Were  you  advised  of  that,  as  to  whether  there  is  such  a 
time  period? 

Mr.  Tsosie.  I  was  advised  that  the  records  were  to  be  kept  for 
25  years,  and  that  25  years  had  elapsed  a  year-and-a-half  ago. 

Senator  Bingaman.  OK.  So  that  was  the  major  difficulties  you 
encountered  in  reconstructing  the  records;  is  that  right? 

Mr.  Tsosie.  Yes,  absolutely. 

Senator  Bingaman.  Let  me  ask  Raymond  Jim  now.  Do  I  under- 
stand that  the  claim  you  have  filed  on  behalf  of  your  deceased  fa- 
ther has  been  denied,  or  that  you  have  just  not  gotten  a  resolution 
of  the  claim? 

Mr.  Jim.  Our  attorney,  Mr.  Udall,  he  promised  that  our  case  had 
been  finally  introduced  to  Department  the  Justice,  and  we  haven't 
heard  anything  from  the  DOJ. 

Senator  Bingaman.  So  you  do  not  have  any  denial  on  your  claim 
as  of  yet? 

Mr.  Jim.  No,  not  as  of  now. 

Senator  Bingaman.  Let  me  ask  Mr.  Tyler  the  same  Question. 
Have  you  been  denied  compensation,  or  have  you  just  not  been  ad- 
vised yet  as  to  whether  you  are  going  to  be  compensated? 

Mr.  TYIER.  [Through  Interpreter.]  He  says  based  on  the  difficul- 
ties he  had  gathering  his  medical  documents,  he  was  initially  de- 
nied. He  appealed  for  his  claim  to  be  revised.  Right  now  it  is  being 
considered  again.  He  has  not  received  any  other  answer  from  the 
U.S.  DOJ.  „    . 

Senator  Bingaman.  OK.  Thank  you  very  much.  I  thank  all  of  you 
for  your  responses  to  those  questions.  That  will  conclude  the  testi- 
mony that  we  take  at  today's  hearing,  but  let  me  just  say  a  couple 
of  things  before  we  adjourn. 

As  you  all  know,  the  Congress  did  enact  this  law  in  an  effort  to 
provide  just  compensation.  That  was  the  purpose  Congress  had, 
and  it's  clear  from  the  testimony  we've  received  today  that  that 
purpose  has  not  been  carried  out  Not  as  completely  ana  as  quickly 
ana  as  clearly  as  Congress  had  intended. 

So  I  think  we  need  to  revisit  the  legislation.  We  need  to  sit  with 
the  Department  of  Justice  and  determine  how  we  can  more  quickly, 
efficiently,  and  justly  implement  the  existing  legislation  while  we 
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are  getting  it  amended.  I  hope  very  much  that  we  can  do  that  this 
year  in  the  Congress.  I  am  going  to  work  with  the  rest  of  our  con- 
gressional delegation  and  the  rest  of  the  Senate  to  see  that  that 
happens.  I  think  this  is  very  useful  testimony. 

We  will  continue  to  work  with  President  Zah  and  with  Stewart 
Udall  and  with  your  other  attorneys  to  see  that  this  issue  is  re- 
solved in  a  just  way.  I  appreciate  everyone  being  here.  Let  me  also 
State,  again,  that  I  very  much  appreciate  Perry  Charley  helping  us 
with  interpretation  toaay.  And  I  thank  Mr.  Hall  and  the  others 
who  have  allowed  us  to  use  the  high  school  facilities  here  at 
Shiprock. 

[Camera  copy  follows:] 
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Stiwaut  L.  Uoall 

•»»«>  ~»tc  •  «  own 


STMAIT  L.  ODALt'S  STATEMENT  TO  THE  SHlftOCt  HEAEINC  OT   THE  SENATE 
LABOt  AND  NUMAN  IES00ICES  COMMITTEE 
Jane  5.  1993  _ 

My  aeae  la  Stewart  Cdell.   I  a*  a  lawyer,  and  I  as  flelehlag  ay 
15th  year  working  aa  leweelto  aad  clelae  filed  by  Navajo  araalaa 

■laara. 

Aftar  a  (all  year  of  belplng  Navajo  widows,  eorvlvleg  cblldrea, 
sad  living  araalaa  alnere  present  their  clelae  to  the  tadletloa 
Eipoeere  Coapensstlon  aalt  of  the  O.S.  Depertaent  of  Jeatlcc,  It  la 
clear  to  ae  that  the  progrea  Congress  eaacted  la  1990  fcae  rinou 

•  hor  tcoilnp  . 

FIRST:   It  la  ebondeotly  evident  that  Depertaeet  af  Jaatlce 
off klili  who  ere  edaleleter lag  the  pregrsa  are  ao  obseeoed  with 
"preventing  freed"  that  they  are  perpetratlag  an  lejaatlce  by  asking 
It  estreacly  dlfflcelt  for  Navajo  wldowe  aad  alnere  to  oeellfy  for 
eayaeate  ander  thle  progrea.   ladaed,  theae  offlelala'  aetlaaa  are 
eelllfylng  the  ala  Coo|reee  had  la  alad  when  It  eitended  a  national 
apology  to  theee  cltltene  aad  aet  ep  a  legal  fraaework  ao  they  coald 
be  proaptly  coapeaaatad  for  the  wroage  they  aafferad  at  the  haada  of 
their  governaent. 

SECOftf):   Many  of  the  regeletloaa  erepered  aad  proaalgated  by 
Joattce  Depertaent  offlclale  hove  placed  aecb  eaeroae  obataclae  before 
Navajo  appllcaate  that  redreae  haa  beaa  daalad  or  delayed  to  aeey 
daaervlag  Indian  clslasata. 

THUD:   Espcrleace  haa  revealed  thet  the  lew  Itaelf  haa  aerloaa 
ehortcoalngo  thet  awet  be  rcaedled  by  appropriate  aaeadacata  If  thla 
progrea  la  to  carry  oat  the  parpoaea  eavleloaed  by  Coagraaa  whaa  It 
aaacted  thla  legislation. 

TRE  ADTEISE  IMPACTS  OF  THE  IECA  IEC0LATIOHS 

I  docoaeated  aany  of  the  advtroe  lapacte  of  regolatloaa  which 
converted  Navajo  ledleae  into  eecond-claae  cltlceaa  la  lettere  I 
eschanged  laat  wlater  with  Aeelataat  Attorney  Ceaeral  Staart  Ceraoa  af 
the  Beeh  edalaletrotloa.   (Mr.  Chelraaa,  I  reasest  that  thla 
correspondence  be  laaerted  la  the  record  ae  part  of  the  teotlaoay  I  ea 
preaeatlng  today.)   The  Jaetlce  Departaeat'f  fallare  to  recognlte 
traditional  Navajo  calteral  psttems  aakes  It  very  berdeaeoae  for 
Navajo  alacre  aad  widows  to  seat  the  regelreaeate  lapoeed  by  the 
tover....fa  regelate... 

I  partlcelerly  waat  to  draw  yoar  atteatloa  to  a  bareh, 
anreeeoaable  regeletloa  faahloaed  by  DOJ  official*  which  prevented  aay 
living  Navajo  alnere  froa  eelllylng  darlag  the  flrat  yeer  of  the  NEC 

•  rograa.   la  Sectloa  5  (2)  B  of  the  tECA.  Coagree.  J"'"'*  '•»•* 
alnere  who  coatracted  a  "aon-aellgaaat  reaplratory  "•••••   •?■"  *• 

eligible  for  a  co.paaelonate  pay.ent.   The  aethoro  •''*«""   er 
.M.;...t.v»d  that  a  dlatnoele  af  each  a  dlaeaae  by  the  phyelclea  ar 

basis  far  aedlcsl  eligibility. 

Tet,  the  DOJ  lawyere  who  drsfted  the  regulations  rejected  thle 
elople  approach  In  favor  of  a  dlagnoela  which  took  ellglbllty  oat  af 
the  eree  of  ordlaary  aedlcel  practice  end  late  the  reela  of  highly 
specialized  aedlelee.   Onder  the  regeletloaa  the  Justice  Depertaent 
proaolgatcd.  la  order  to  eeellfy  e  llvlag  alaer  cea  eacceed  only  1ft 

a)  eat  one.  bet  two,  physlclon-tcehnlclono  celled  ""-readers   egree 
thet  t-reys  of  the  alaer'o  longe  ehowed  evidence  of  long  dleeeee,  eed 

b)  breethlng  teste  eleo  deooostrste  thet  the  alaer  la  dleabled.   Thla 
disability  reaelreeent  repreeeata  e  ceae  where  zealous  bareaocrate 
eeerped  the  power  of  the  legislative  breach  of  governaent  and  re-wrote 
a  lew. 

These  ettrs-legsl  obstsclee  prodeced  e  stsrtllng  oetcooe  laet 
wlater  when  the  ladlan  Health  Service  ecreencd  neerly  300  living 
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alaora  and  only  2X  of  thea  act  the  qealltylag  crlttrti  lapoaed  br  tbc 

DOJ'a  eoper-otrlegcot  regolotlone.   What  aadc  tkla  reaolt  sbocklag  «•• 

that  aeny  of  the  Navajo  -clalaaata  who  did  oot  ■■•lift  bad  baaa 

tiipotrd  »r  Indin.  Heelth  Service  docton  ii  h«rin|  dlaeaeao  which 

ehcnld  have  enabled  thea  to  •■•Hit  eader  the  IECA. 

Another  area  where  the  edelalet retore  are  dlnretnrdlat  the  rlghte 
of  dJaeervlni  Navajo  appllcnnte  lavolvea  declalona  concerning  radlatloa 
eapoeerea  where  the  DOJ ' a  edoleletretore  rofaao  to  accept  tbc  ecpoaorc 
oplatoae  of  Dr.  tletor  archer.   For  23'yooro  •>' •  Archer  eopervlacd  tbc 
gotherlng  of  the  boalc  dJata  aboct  tbc  radlatloa  la  opeclflc  araalaa 
alaca  aad  had  developed  lnolghte  coocerala|  tbc  tbc  likely  espoooreo 
of  the  alnera  who  worked  la  tbooe  alaca.   archer  la  regorded  oa  the 
lecdtag  aetborlty  In  the  coaatry  oa  thlo  eebleet,  cod  bla  opinions 
oboat  the  eipoaoree  ladlvldcal  alaera  probably  ooataleed  have  beca 
accepted  oa  aathorltotlve  by  coorta  aad  atato  ladoatrlol  Coaalaaloao 
la  tbc  W«at  for  .•  qoarter  af  a  centery. 

To  lllnatrate  the  effect  of  the  DOJ'a  dlacrlalaatory  approach,  I 
hove  appended  to  ay  otatcacat  a  reccot  dcclcloa  by  a  DOJ  adalalatrator 
lavolvlag  the  clalo  of  oac  Navajo  widow.   I  have  alae  attached  the 
appeal  I  filed  la  tbla  caac  a  few  daya  ago. 

HEEDED  AMENDMENTS  TO  THE  IECA 

The  cipcrler.ee  Navajoa  aod  their  lawyera  have  bed  la  the  pact 
year  with  the  IECA  haa  highlighted  aevcral  ebortcoalaga  that  have 
dlsqoallf led  wldowa  aad  alaere  wboae  clalaa  ehoold  be  recogaltadt 

1)  Tbc  200  VLN  Exposure  Thrcobold 

There  was  no  opportoolty  la  the  floal  daya  of  the  1990 
coogreaaloaal  aeaalena  for  fine  tvalag,  aad  olthoogh  the  bllla 
aponaored  by  Seoetor  Hatch  and  Representative  Oweaa  aet  a  threshold  of 
100  VIM  for  qeellf lcatloe,  200  VLH  waa  the  arbitrary  ataodard  flaod  la 
the  IECA.   Fertlcolerly  for  early  Navajo  oloers  who  worked  la  tbc 
aranloa  alaca  froa  19A7  to  1960,  tbla  provlaloa  la  both  aafolr  aod 

oorcellatlc.   It  Is  safalr  aad  unrealistic  for  the  reaaoa  that  tbla 
was  the  period  whoa  alae  contaalaatlon  waa  aost  hssardoaa  aard  the 
radiation  data  generated  by  the  NIOSH  aarvcy  was  sdalttedly 
lnudeuoute.   Tbeac  ebortcoalnge  were  oaderacored  la  a  report  prepared 
by  Doctoro  Archer.  Loadla,  and  Vagaar  la  1971.   la  tbla  definitive 
atady  tbc  asthors  eaphsslsed  that? 

*  the  farther  back  laveetlgstoro  go  to  abtala  facta* 
tbc  greater  the  aacertalaty  aboat  tba  data  that  la 

available! 

*  la  aaay  alaca  la  the  early  period  (I.e.  19*7-1960) 
"••If  ana  ar  two"  radlatloa  aaaplaa  wore  takoat  aad 

*  efforta  to  ventilate  the  alaca  aad  redace  the 
radlatloa  waa  "alalaal  aatll  1960." 

with  theac  llaltatloaa  la  alad.  It  la  clear  that  if  joatlec  la  to 
be  doac,  tbc  VLN  threahbold  oboold  be  lowered  to  80  VLN  or  leas.   Dr. 
Arcbcr'a  atateaeat  that  laag  caacer  caa  be  prodocad  by  ssposereo  ef 
leea  thaa  100  VLN  eaphoalsoa  the  validity  af  tbla  argaaeat. 

Nr.  Cbalraaa,  If  there  la  to  be  fair  play.  It  la  orgeat  tbet 
Coagrcaa  reopeo  thla  laaoc  aad  aaead  the  IECA  to  toke  loto  aceooat  the 
rcclltlce  oorroaadlng  the  early  years  af  araalaa  alalag  an  the 
Colerodo  Platoaa. 

(Ac  flrathaad  evidence  of  the  deplorcblc  ssfcty  eltostlon  tbst 
dieted  In  the  1930's  la  tbc  alaea  oa  tbc  Navajo  Icaervatloa.  I  orge 
yoe  to  atody  the  attached  atateaent  by  VUHaa  Chcaowetb.  ao  AEC 
gcologlct  who  worked  oa  the  Icoervotloa  with  Rovajo  alaara  la  the 

19S0'e.) 

2)  The  300  VLN  tbreahold  for  alaera  oho  wore  aaokero  aoet  be 
dreatlcally  lowered.   The  prealac  of  the  IECA  tbet  alnero  who  were 
aaokcrc  oboold  be  poolohcd  la  onjaatlfled.   In  recent  daya,  Dr. 
Jenathae  Saaet,  a  pclaooary  apcelallat  at  the  Oelverelty  of  New  Ncilco 
School  of  Medicine,  who  hoc  beca  atodylag  thla  Inane  for  over  a  decade 
atatod  that  poaollslag  oaokere  lo  "loeppropr loto." 
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A  factor  Congreoo  ehoeld  coealder  la  e*elootlag  any  propoaed 
•  •r<idit«ti  to  th*  hiMm  alalng  aactloa  af  the  RECA  la  Dr.  Saeet'e 
coateetloo  that  the  doeeo  of  radiation  received  by  areolae  ailaara  wer« 
at  laaat  100  tlaee  tha  doeee  ebeorbed  ay  aoat  realdente  who  llee 
downwind  fro*  tha  Revodo  taat  alta  la  the  1950**  and  who  ara 
coapenoeted  eader  aaothar  aactloa  of  tha  RECA. 

Tharc  arc  aa*aral  other  laportaat  chaagaa  that  ehoeld  he  ■•d«. 
•at  for  brevity'*  aake  I  will  Hat  only  throe  todayt 

1)  00J  edalaletratore  ehoeld  he  repaired  ay  law  to  accept 
dlegnooeo  of  pelaoaary  flbroaie,  eeeeaocoaloale,  alllcoala  or 
corpoloonnle  n«de  by  goveraaeat  phyelcleae  la  tha  Xadlan  Health 
Service. 

2)  The  law  ehoeld  he  clarified  ao  that  there  are  ao  deadlines 
and  clalaaata  are  free  to  gather  evidence  and  ereeeat  It  whenever  It 
la  eoaelale  far  the*  to  do  ao.   After  all,  thla  la  a  20-year  progree 
with  a  goal  af  aiaklag  coapaealoaate  poyaeete  ta  all  living  alaere  aad 
eorvlvora  of  deceased  alaere  who  caa  oltlaately  aaat  tha  reeolreeeata 
of  the  law. 

3)  Becoooe  of  hie  experience  with  the  Orehea  Dreg  Act  which  he 
aethoted.  In  hie  original  bill  Senator  Orrla  Hatch  provided  that  tha 
O.S.  Coart  of  Clalaa  odalnletcr  the  RECA.   If  officiate  of  the 
Depertaeat  of  Jeatlce  are  aawllllag  to  alter  their  Scrooge-like 
npprooeh  la  odolnlaterlng  thin  law,  I  arge  Coagraea  to  treaafar  thla 
responsibility  te  the  wait  of  the  O.S.  Coert  of  Clalaa  which 
edalaletera  the  Orphan  Drag  law. 

•  •"•«  a» 

Stcwabt  L  Udall 

•«■•  ciMf  e*wi  iiwc> 
iun>  re.  «t~  xiko  nrnoi 


Deceaber  17,  1992 

All  OPEN  LETTEI  TO 

Nr.  Staert  N.  Ceraoa  Na.  Helena  Coldberg 

Aaat.  Atty.  Ceaeral  Director,  Torta  Branch 
D.S.  Depertaeat  af  Jeatlce        O.S.  teat,  of  Jeatlce 
10th  St.  and  Conetltotlon  Ave.     Boa  146,  Ben  Frankllo  Sta. 
Vaehlngton.  D.  C.  20530  Washington.  D.  C.  20044 

Deer  Con.  Ceraoa  ana  Ha.  Colabergi 

■at  The  Baah  Stewardship 
•f  the  Radiation  Eipooere 
Coapennntlon  Rregraa 

The  Booh  edelnlotretlon  will  aeon  eiplre.  ana*  I  an  writing 
thla  letter  to  Identify  priorities  and  practice*  yoe  aad  year  ataff 
have  followed  derlng  the  aaat  yeer  which,  for  large  neabera  af 
clalaaata,  have  taraed  a  erogrea  Coagraea  enacted  to  provide 
"compassionate  eeyoente"  to  the  victlas  of  oar  nation'*  radiation 
tragedlea  Into  a  aightaare  of  frustration  and  coafaaloa. 

Baaed  on  ay  own  tlrat  hand  encoentera  with  yen  end  year 
ataff  I  here  prepored  a  Hat  of  objectionable  policies  which  have 
delayed  the  haadllag  of  aerltorioea  clalaa  and  placed  oneroaa, 
oeaeceeaery  berdeaa  on  anny  daeervlag  claiaanta.   Thla  Hat  lnelndne 
theee  acta  of  alafeaaaacet 

I   TOO  HATE  CIOSSLT  RECLECTED  THE  APPLICATIONS  OF 
ELDERLT  OtAHlON  MIRER  WIDOWS  WHO  SHOULD  BATE  BEER 
ACCORDED  PLACES  AT  THE  READ  Of  THE  LIRE 

Beginning  In  1978,  abeot  two  haadred  Ravejo  Indlena  aad  a 
greep  of  erenlaa  alner  wldowe  In  Heryevele,  Otah,  Initiated  e  caaealgn 
te  force  the  U.S.  government  te  reeognlce  thet  It  had  reckleeely 
aecrlflced  the  Uvea  and  heelth  of  Weotera  aranlea  aiaera.   Altboagh 
thla  coapalgn  eacoantered  laaepereble  barrlera  to  Judicial  Jeatlce  la 
Federal  ceerta.  It  presented  powerfel  aorel  argaaeata  which  eat  the 
etege  for  a  "netlonel  apology"  to  theee  cltlzeee  and  to  the  eaactaeat 
of  the  Radiation  Eipoaare  Coopenaatlon  Act  In  1990. 
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Working  la  ■■■7  of  the  aoat  Irradiated  siaee  la  this 
coutry,  the  hosbanrf*  of  th«»*  widows  ebsorbed  Inordinate  e-oontt  of 
ra-iatlon.   Moreover,  -t  .r.lT.H  iko»i  that  Ibt  eppllcetlons  si  the 
fallowing  Re.aje  wldowe  which  were  filed  Is  the  flret  weeks  altar  the 
ItC  afflca  epeeed  lta  doore.  have  beea  ■•gleet**'  ar  lgneredt 

Revo Jo  Widow     Clala  Filed    Data  of  lesbaarf'e  Death 

Hac  V.  Bcgey  4/10/92  .  1973 

Manle  Beta;  4/21/92  1983 

Prlacllle  Baa  4/24/92  1977 

Nary  Beyole  4/24/92  1979 

Sarah  Charley  4/24/92  1986 

Lacy  Coty  4/24/92  1963 

Elsie  Creak  4/21/92  1987 

Seate  Deal  4/24/92  1984 

Elisabeth  Crey  7/3e/92  1979 

Erina  Jee  4/14/92  -  I960 

Nee  Jeha  4/21/92  1970 

Pearl  Hokhal  6/16/02  1974 

Nae  Sh.|t'  4/21/92  1973 

Mend  Todacheenle  4/21/92  1976 

Betty  Ja  Tanie  4/24/92  1971 

Tannic  Tattle  6/9/92  1972 

Taera  hull  4/13/92  1986 

(The  coapareble  plight  ef  twenty-seven  Harysvala  widows  end  living 
■Inert  was  highlighted  laat  week  la  a  letter  (copy  attached]  te  year 
easlataat.  Mr.  trlder,  by  oae  of  ay  co-coeasel,  teeley  Braaadale.) 

Obviously,  theae  widows  are  la  the  group  that  baa  waited 
longer  —  and  suffered  aere  —  thaa  aoat  ether  appllcaata.    What  la 
year  esplenetlon  for  thla  egregious  neglect?   Why ,  eader  the 
priorities  you  hsve  established,  ere  those  who  should  be  first,  laatt 
Rss  this  lnectlon  been  proaptcd  by  a  desire  to  poalah  tbeae  widows 
because  they  were  la  the  groop  which  went  to  ceart  aad  proved  that 
agencies  of  the  (ederel  gevernaent  hod  sacrificed  the  safety  af  their 
heabanda  for  auppoeed  "aatlonal  security"  reaaeaal 

II  THE  PATTEIB  OF  1001  PATMEBTS  REVEALS 

AN  ARTI-IRDIAR  BIAS 

Attoraeyt  In  the  Fosr-Corners  states  who  represent  both 
Rsvejo  and  noo-Indlaa  clients  recently  ceapared  data  aboat  rcaalts  la 
the  flscsl  year  that  eaded  on  Septeaber  30th  and  foaad  that  la  thla 
region  non-Indlaa  clslas  have  beea  approved  aad  paid  at  a  rate  aver 
twice  as  fsst  as  Revejo  clslas.   This,  Incidentally ,  flatly 
coatradlcta  the  argeacat  baaed  on  alsleadlag  statistics  tbst  Cenerel 
Cersoa  aaed  la  his  latter  last  October  to  Presldast  Peterson  Zab  la 
which  be  averred  that  Ravajo  clalaaata  had  beea  "treated  fairly"  by 
the  adalalstratora  af  year  prograa.    Seee  froa  the  rael  world  of  the 
Reveje  vlctlaa,  Mr.  Careen's  srgaaent  realnda  aae  af  Merk  Twala  s 
faaoaa  eulp:  "There  art  three  kinds  of  Ilea.   Lias,  daaaed  list,  and 
statistics." 

III  THE  REC0LATI0RS  TOUR  STAFF  DEVISED  CORCEtHIRC 
DOCUMERTATIOR  OF  MEDICAL  FACTS  SEVERELY  PERALIZE 
RATAJO  APPLICARTS. 

Ontll  efter  the  Second  World  War,  the  U.S.  govcrnacnt  did 
not  provide  rndlaeatary  education  for  Indlsn  children.   Ae  e  resslt. 
the  greet  aejorlty  of  the  Reveje  aen  who  beceae  nranloa  alners  In  the 
1940  a  snd  1950'»  hsvs  gone  throegh  life  et  the  periphery  of  nedern 
life  with  e  Halted  nnderstendlng  of  the  Aoerlcen  eocial  aod  political 
ayatea.   (Heat  of  thea  alee  tlved  in  e  world  where  aerrlagcs  were 
consonneted  through  tribel  castoa  cereaoales.  end  In  aeny  ceses 
"aad leal  care"  Involved  heeling  cereaoales  edalalatered  by  aedlclne 
aen.  ) 

In  oer  coaaenta  oa  year  propoaed  regulations,  toae  of  at 
warned  that  the  edoptlon  ef  rigid  relet  geered  to  conventionel 
Aaerlcen  culture  end  aeinstreea  aedlclne  woeld  lapose  serloos 
hsndlcsps  on  Nsvsjo  clolasnts.   In  the  aeln.  these  wsrnlngs  were 
Ignored.   I  will  nee  one  eieaple  to  deaonstrste  the  adverse  iapsct  of 
yoers  aslnstreea  roles.   Oae  regulation  requires  that  applicants  aest 
sebalt  certified  copies  of  ell  oedlcel  records  which  support  their 
cease.   It  is  eesy  for  one  of  ay  non-Indlen  clients  to  go  to  e 
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hospital  or  physician  end  accarc  eoch  documentation.   Tet.  alnce 
Ravajo  tlntn  and.  widows  receive  their  eedlcel  care  froe  aa  ara  of  the 
O.S.  Piblk  Health  Service,  It  would  nn  logical  that  yoer  IEC 
•  trtDRMt  voolH  have  ao  reaaea  to  doebt  the  authenticity  of  doceeeete 
prepared  he  fellow  federal  eaployeee. 

However,  the  REC  regoletlone  abhor  each  logic,  with  the 
recall  thet  Ravejo  widows  who  aoat  obtain  PHS  doeeaents  If  they  are  to 
qualify  aost  go  through  a  borcaacratlc  aate  to  try  to  flail  and 
retrieve  the  eedlcel  recorda  of  their  "deceased  hoabands,  aad  then.  If 
they  are  aocceasfal.  to  get  thea  duly  certified.   This  la  a 
frustrating  process  which  H«le»t  Joetlee.    la  casea  where  old  records 
have  not  been  lost  or  destroyed.  It  noraolly  tekea  aaay  aonths  to 
retrieve  thea.   And  even  when  they  are  retrieved,  they  can  only  be 
certified  through  a  Freedoa  of  laforaatlon  Act  reqveet  to  on  office  la 
the  Washington.  B.C.  ires  —  a  proceaa  that  regularly  coaaaaea  another 
two  or  three  aonths  tlae. 

All  this  angalsh  airf  delay  coeld  be  avoided  If  year  a taf  f 
treated  recorda  generated1  by  tJSPBS  peraonael  n  honest,  aetheettc 
doceaeata.   Why  caaaot  each  a  alaplc,  decent  stap  be  taken? 

It   THE  IEC  STAFF  HAS  MADE  TT  MUCH  MOIE  DIFFICULT  F01 
HATAJO  APPLICARTS  TO  QOALIFT  BT  DISRECARDIHC  A  RET 
REGULATIOH  APPROVED  BT  THE  ATTOIHET  CEHEIAL. 

A  regalatlen  yea  adopted  which  It  latcgrattd  late  Part  S  of 
year  clola  fora  atatea; 

"A  ststeaent  of  diagnosis  In  any  of  the  Indian 
Htalth  Service  records  listed  below  of  'restrictive 
long  disease'  will  be  considered  equivalent  to  a 
dlagnoala  of  palaoaary  fibrosis." 

This  regulation  woold  have  aade  It  eealer  for  living  Ravejo 
alners  to  qualify.   However,  after  the  prograa  began  laat  April.  _ 
aoaeoac  apparently  Instracted  the  tEC  staff  to  Ignore  this  regelatlon. 
What  la  the  explanation  for  this  illegal  action? 

I  conclude  this  open  latter  with  these  observations.    Is 
enacting  the  Radiation  Esposore  Coapensatlen  Act.  Congress  Intended  to 
set  ap  a  staple,  strslghtforward  prograa  to  provide  aodest 
coapaaalonate  payaeats  to  the  vlctlas  of  the  radiation  excesses  of  the 
atoalc  age.   It  Is  tragic  thst  the  Bosh  Jostles  Oepsrtaent  elected  to 
transfers  this  pregroa  late  a  aedlcal/legal  stecplechsse  deslgaed  to 
•eke  It  as  difficult  as  posslbls  far  the  vlctlas  te  qualify. 
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U.S.  Desartaaeat  •<  Jestlce 
CKII  Division 


99m***M*mm4mmmrfGmmi  m  m  .i'iu,  b.C  »Uc 


January  1«»  1**3 

Stewart  t.  Odsll 

1244  casino  Cruz  Blanea 
Santa  Fa,  KM  S7S01 

Daar  Hr.  Malls 

This  la  In  response  to  your  lattar  of  December  17,  1992, 
wblch  I  find  characterized  by  both  Inaccuracy  and  Incivility. 

Lat  ua  nov  set  tha  racord  straight. 

Tou  iccutt  Ha.  Helana  Goldberg  and  "har  staff  of  unwarranted 
delays  and  other  unfair  practlcee  In  the  processing  of  claim 
filed  by  you  under  the  Radiation  Exposure  Compensation  Act,  43 
O.8.C.A.  S  2210  note  (Supp.  1992).   Tha  facts  are  otherwise. 

Tour  letter  ralees  four  concerns:  the  Depertsent  of 
Justice's  alleged  failure  to  accord  certain  clalaants  the 
priority  which  you  feel  thev  are  due;  a  perceived  antl-lndlan 
bias  In  the  approval  of  claims;  regulatory  requirements  for 
■edical  documentation  whleh  you  believe  to  penalise  Navajo 
applicant*;  and  your  belief  that  the  Department  of  Justice  is 
Ignoring  a  regulation  equating  a  diagnosis  of  restrictive  lung 
disease  with  a  finding  of  pulmonary  fibrosis.   Each  of  theaa 
concerns  will  be  addreaeed  in  turn. 

Allmoad  Pelava  In  Processing  Carta In  Clalmei 

With  regard  to  tha  list  of  cases  which  you  cltad  as  examples 
of  delay  by  the  Civil  Division,  documentation  in  tha  files 
indicated  below  establishes  that  you  alone  are  responsible  for 
the  delsy  in  process ing  these  cases.   Tbs  facts  arm  as  follows t 

S01-K-9I7  Yftisxt  -  This  is  a  uranium  miner  elala  filed  by  you 
on  June  9,  1992,  on  behalf  of  a  parson  who  claims  to  be  the 
surviving  spouse  of  the  deceased  miner.  When  you  submitted  tha 
claim,  you  sent  an  uncertified  copy  of  a  document  that  appeared 
to  be  a  marriage  license.  When  we  attempted  to  verify  the 
marriage  with  the  Navajo  Office  of  Vital  Statistics,  that  Office 
Informed  us  that  they  had  no  record  of  a  valid  marriage.  As  you 
know,  the  Navajo  Office  of  Vital  Statistics  keeps  records  of  all 
marriages  recognised  by  the  Navajo  Nation,  and  has  a  mechanism  by 

which  individuals  say  validate  Tribal  custoa  or  other  unrecorded"" 
marriagee. 

In  a  letter  dated  August  28,  1992,  we  requested  that  you 
provide  verification  of  a  legal  marriage.   In  response,  you  sent 
another  uncertified  copy  of  the  same  document.   In  a  letter  dated 
November  17,  1992,  we  formally  advised  you  pursuant  to  28  CFR 
79.52(c)  of  your  failure  to  send  an  original  or  certified  copy  of 
s  document  verifying  the  marriage..  On  December  8,  1992,  we 
received  the  original  document  you  had  earlier  photocopied.   When 
we  examined  the  document,  we  discovered  that  the  opposite  side  of 
the  document  was  blank,  indicating  that  no  marriage  ceremony  had 
occurred. 
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This  catt  is  •  classic  illustration  of  the  need  for  original 
or  certified  records.   Had  we  not  demanded  that  you  produce 
original  or  certified  copies  of  the  record  of  aarriage,  we  would 
have  paid  $100,000  to  a  person  ineligible  by  law  to  receive  the 
soney. 

201-M-1S1  CXAMX  -  This  is  a  uranium  ainer  claia  filed  by  you  on 
April  21,  1992,  on  behalf  of  a  person  who  dales  to  be  the 
surviving  spouse  of  the  deceased  airier.   When  you  submitted  the 
claim,  you  sent  us  a  document  which  included  the  following 
sentence:  *  Woman  [the  applicant]  Indicates  no  legal  marriage 
with  head  of  household  (the  decedent)."   We  contacted  the  Navajo 
office  of  Vital  Statistics  and  they  confined  that  there  was  no 
record  of  a  legal  aarriage.   In  a  letter  dated  August  13,  1992, 
we  requested  that  you  provide  verification  of  a  legal  aarriage. 
You  did  not  reply  to  that  letter. 

On  September  9,  1992,  we  received  a  letter  froa  your  client 
advising  us  that  she  had  fired  you  and  retained  another  attorney. 
We  Bailed  her  letter  to  you  on  September  16,  1992,  and  asked  you 
to  clarify  the  situation.   You  did  not  respond  to  that  letter. 
On  November  25,  1992,  the  Assistant  Director  for  the  Radiation 
Program,  Frank  Krlder,  personally  contacted  you  by  telephone. 
Mr.  Krider  advised  you  that  the  claia  waa  ready  for  approval  but 
could  not  be  paid  until  you  clarified  your  position  and  sent 
verification  of  a  legal  aarriage  between  the  purported  spouse  and 
the  decedent.   He  offered  to  sponsor  a  conference  call  between 
you  and  the  newly  retained  attorney  so  that  the  aarriage 
documentation  could  be  obtained  and  the  claia  could  be  paid,   Tou 
declined  to  accept  his  offer.  Moreover,  you  have  failed  to 
respond  to  his  request  to  provide  documentation  to  verify  a  legal 
aarriage.   On  December  24,  1992,  you  and  the  purported  spouse 
were  formally  notified  of  the  deficiency  pursuant  to  28  CFH 
79.52(e). 

201-M-179  J0BH  -  This  is  a  uranium  miner  claia  filed  by  yon  on 
April  21,  1992,  on  behalf  of  a  person  who  claims  to  be  the 
surviving  spouse  of  the  deceased  ainer.   When  you  submitted  the 
claia,  you  indicated  on  the  standard  form  that  the  surviving 
spouse  was  married  to  the  deceased  ainer  for  at  least  one  year 
immediately  prior  to  his  death.   Tour  statement  on  the  claia  form 
waa  not  true. 

Based  on  our  request,  the  Navajo  Office  of  Vital  Statistics 
verified  that  the  aarriage  took  place  on  Fabry ary  15,  19C9.   (The 
date  of  aarriage  was  also  confirmed  by  the  original  aarriage 
certificate  you  sent  to  us  in  response  to  our  request.)   The 
death  certificate  for  the  ainer  indicates  that  he  passed  away  on 
January  19,  1970.   Clearly,  the  surviving  spouse  does  not  aeet 
the  statutory  one-year  eligibility  rule.   Tou  were  formally 
advised  of  this  deficiency  in  a  letter  dated  December  10,  1992. 

201-1C-17S  TODACHBBaTB  -  This  is  a  uranium  ainer  claia  filed  by 
you  on  April  21,  1992,  on  behalf  of  a  person  who  claims  to  be  the 
surviving  spouse  of  the  deceased  ainer.   When  you  submitted  the 
claim,  you  did  not  provide  certified  or  original  records 
reflecting  a  legal  aarriage  between  the  purported  spouse  and  the 
deceased  ainer.   We  contacted  the  Navajo  Office  of  Vital 
Statistics,  but  their  records  indicated  that  there  was  no  valid 
aarriage.   In  a  letter  dated  June  12,  1992,  we  asked  you  to 
provide  verification  of  a  legal  aarriage. 

We  receive  a  response  on  June  30,  1992,  in  which  you 
ecknowledged  that  there  was  no  "formal*  aarriage,  but  asked  us  to 
accept  an  uncertified  photocopy  of  a  Bureau  of  Indian  Affairs 
document  which  erroneously  lists  your  client  as  a  spouse  of  the 
deceased  ainer.   On  November  25,  1992,  we  requested  that  you 
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provide  ua  with  verification  of  a  legal  marriage.   You  did  hot 
respond  to  that  request.   On  December  29,  1992,  we  formally 
advised  you  of  this  deficiency  pursuant  to  28  CFR  79.52(c). 

201-18-177   BEQAT  -  This  is  a  uranius  miner  claim  filed  by  you  on 
April  21,  1992,  on  behalf  of  a  person  who  claims  to  be  the 
surviving  spouse  of  the  deceased  miner.   When  you  submitted  the 
claim,  you  did  not  provide  proper  documentation  to  establish  a 
legal  marriage  between  the  deceased  miner  and  the  purported 
spouse.   Me  contacted  the  Navajo  Office  of  Vital  Statistics,  but 
their  records  Indicated  that  there  was  no  valid  marriage.   In  a 
letter  dated  August  18,  1992,  we  asked  you  to  provide 
verification  of  a  legal  marriage.   In  response,  you  sent  a 
document  which  does  not  meet  the  requirements  of  28  CFR 
79.51(e)(3).   On  December  14,  1992,  we  formally  notified  you  of 
this  deficiency  pursuant  to  28  CFR  79.52(c). 

201-18-289  DEAL  -  This  is  a  uranium  miner  claim  filed  by  you  on 
April  24,  1992,  on  behalf  of  a  person  who  claims  to  be  the 
surviving  spouse  of  the  deceased  miner.   When  you  submitted  the 
claim,  you  sent  us  a  document  which  Included  the  following 
sentence:  'No  marriage  license,  possible  Tribal  Custom 
(marriage).*  Ne  contacted  the  Navajo  Office  of  Vital  Statistics 
and  that  Office  confirmed  that  there  was  bo  legal  marriage 
between  the  deceased  miner  and  the  purported  spouse. 

On  November  18,  1992,  an  attorney  in  the  Radiation  Unit, 
Lynne  Harris,  contacted  you  by  phone  and  expleined  the  problem  to 
you.   You  stated  that  you  knew  that  there  was  no  record  of 
marriage  end  had  instructed  Susie  Deel's  daughter  to  find  a 
marriage  certificate  or  obtain  a  judicial  decree  validating  the 
marriage.   You  promised  to  forward  the  documents  as  soon  as 
possible.   Unfortunately,  however,  we  have  not  receive  the 
documentation  we  requested.   On  December  14,  1992,  we  formally 
notified  you  of  this  deficiency  pursuant  to  28  CFR  79.52(e). 

201-18-179  CHARLEY  -  This  is  a  uranium  miner  claim  filed  by  you 
on  April  20,  1992,  on  behalf  of  the  surviving  spouse  of  the 
deceased  miner.   When  you  submitted  the  claim,  you  failed  to 
provide  proper  documentation  to  establish  pulmonary  fibrosis.   We 
contacted  the  National  Institute  for  Occupational  Safety  and 
Health  (NIOSH) ,  St.  Mary's  Hospital,  and  the  University  of  New 
Mexico  to  verify  that  the  deceased  miner  contracted  pulmonary 
fibrosis.   However,  none  of  these  sources  could  verify  his 
medical  condition. 

In  a  letter  dated  July  7,  1992,  we  asked  you  to  provide 
proper  documentation  estebllshlng  pulmonary  fibrosis.   You  did 
not  respond  to  that  letter.   On  November  25,  1992,  the  Assistant 
Director  for  the  Radiation  Unit,  Frank  Krider,  contacted  you  by 
phone,  explained  the  deficiency  and  asked  that  you  sand  the 
appropriate  documentation.   You  did  not  respond  to  that  request. 
On  December  29,  1992,  you  were  formally  notified  of  the 
deficiency  pursuant  to  28  CFR  79.52(c). 

201-1S-8S  begat  -  This  is  a  uranium  miner  claim  filed  by  you  on 
April  14,  1992,  on  behalf  of  the  surviving  spouse  of  the  deceased 
miner.   When  you  submitted  the  claim  you  failed  to  provide  proper 
dpniwynt»t<nn  to  establish  pulmonary  fibrosis.   In  a  letter  dated 
June  26,  1992,  we  asked  you  to  provide  proper  documentation  of 
fibrosis  in  accordance  with  the  appropriate  section  of  the 
regulations.   You  did  not  respond  to  that  lstter.   In  a  letter 
dated  November  16,  1992,  we,  again,  requested  proper 
documentation  to  establish  pulmonary  fibrosis.   You  did  not 
respond  to  that  letter.   On  December  29,  1992,  we  formally 
advised  you  of  the  deficiency  pursuant  to  28  CFR  79.52(c). 
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101-1C-39C   rat  -  Thi*  is  •  uranium  «intr  claim  filed  by  you  en 
April  34,  1992,  on  behalf  of  the  surviving  epouaa  of  tha  deceased 
liner.   Whan  you  submitted  tha  dale,  you  aant  an  uncertified 
copy  of  an  IBS  Hoapital  Discharge  Sunary  dated  9/9/78  which 
contained  information  vhlch  say  indicate  that  the  decedent 
contracted  puleonary  fibrosia.   In  a  letter  dated  August  18, 
1992,  va  asked  you  to  provide  a  certified  copy  of  that  record. 
You  did  not  respond  to  that  request.   On  November  24,  1992,  ve 
formally  advised  you  of  the  deficiency  pursuant  to  28  CPU 
79.52(c). 

201-K-29S  BE*  -  This  is  a  uranium  miner  dale  filed  by  you  on 
April  24,  1992,  on  behalf  of  the  surviving  spouse  of  tha  deceased 
■lner.   When  you  submitted  the  claim,  you  sent  an  uncertified 
copy  of  an  IHS  discharge  summary  dated  11/17/76  vhlch  may 
indicate  that  the  decedent  contracted  pulmonary  fibrosis.   In  a 
letter  dated  August  18,  1992,  we  requested  certified  copies  of 
certain  IHS  records  including  discharge  summaries. You  did  not 
respond  to  that  request.  On  November  30,  1992,  ve  formally 
notified  you  of  the  deficiency  pursuant  to  28  CTR  79.52(c).  Tha 
first  communication  ve  received  from  you  on  this  case  arrived 
December  15,  1992,  in  vhlch  you  asked  for  an  extension.  We 
granted  you  an  additional  30  days  within  vhlch  to  correct  the 
deficiency.   On  December  11,  1992,  you  vere  formally  notified  of 
an  additional  deficiency  (insufficient  exposure  to  working  level 
months  of .radiation) . 

201-K-102  JOB  -  This  is  a  uranium  miner  claim  filed  on  April 
14,  1992,  by  the  surviving  spouse.  Wo  medical  records  vare 
submitted  vith  the  claim.  The  death  certificate  identifies  the 
cause  of  death  as  tuberculosis  'and  pos  silicosis?"  In  a  letter 
dated  June  23,  1992,  ve  requested  that  you  provide  us  vith 
documentation  to  establish  pulmonary  fibrosis.  On  August  20, 
1992,  ve  received  an  IHS  Hospital  Discharge  Summary  dated  2-18- 
€0.  The  IHS  Discharge  Summary  Indicates  that  Victor  Joe 
contracted  tuberculosis,  vhlch  is  not  a  compensable  diaeasa.   You 
vere  formally  advised  of  this  deficiency  on  November  24,  1992, 
pursuant  to  28  CFP  79.52(b). 

201-18-78  TASSIB  -  This  is  a  uranium  miner  claim  filed  by  you  on 
April  13,  1992,  on  behalf  of  tha  surviving  spouse  of  tha  deceased 
miner.  When  you  submitted  the  claim,  you  provided  an  uncertified 
copy  of  an  x-ray  report  that  may  indicate  that  the  decedent 
contracted  pulmonary  fibrosis.  We  attempted  to  verify  the 
presence  of  a  compensable  disease  by  contacting  NIOSH  and  St. 
Mary's  Hospital.   However,  neither  of  these  two  institutions 
could  verify  a  compensable  disease.   In  a  letter  dated  November 
10,  1992,  ve  requested  that  you  provide  us  vith  a  certified  copy 

of  tha  x-ray  report.  You  did  not  respond  to  that  request.  In  a 
letter  dated  December  30,  1992,  ve  formally  notified  you  of  this 
deficiency  pursuant  to  28  CTR  79.52(b). 

201-K-290  COTY  -  This  is  a  uranium  miner  claim  filed  by  you  on 
April  24,  1992,  on  behalf  of  the  surviving  spouse  of  the  deceased 
miner.   When  you  aubeltted  the  claim,  you  did  not  submit  proper 
documentation  to  establish  a  marriage  betveen  the  decedent  and 
the  surviving  spouse.   We  contacted  the  Navajo  Office  of  Vital 
Statistics  and  they  vere  unable  to  verify  a  legal  marriage.   We 
requested  that  you  provide  us  vith  a  record  of  marriage  in  a 
letter  dated  June  15,  1992.   On  October  28,  1992,  you  finally 
responded  to  our  request.   You  also  did  not  eubait  certified 
documentation  to  establish  that  the  decedent  contracted  lung 
cancer.   When  ve  asked  you  to  provide  a  certified  copy  of  the 
autopsy,  you  responded,  vithout  any  evident  research,  that  it 
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would  be  'difficult  if  not  impossible*  to  obtain  •  certified 
copy,   we  contacted  NIOSH  and  asked  that  they  physically  search 
their  files  for  the  autopsy  report.   On  December  1,  1992,  they 
located  and  sent  us  a  copy  of  the  autopsy  report.   The  claim  was 
approved  on  December  22,  1992. 

Jci-u-112  YAISXE  -  This  is  a  uranium  miner  case  filed  by  you  on 
April  24,  1992,  on  behalf  of  the  surviving  spouse  of  the  deceased 
miner.   When  you  submitted  the  claim,  you  did  not  submit 
certified  documentation  establishing  that  the  decedent  contracted 
lung  cancer.   We  contacted  KIOSH  and  St.  Mary's  Hospital,  but 
they  were  unable  to  verify  that  the  decedent  contracted  primary 
cancer  of  the  lung.   On  October  IS,  1992,  Or.  Samet  from  the 
Oniversity  of  Hew  Mexico  School  of  Medicine  was  able  to  verify  a 
diagnosis  of  lung  cancer.   The  claim  was  approved  on  December  22, 
1992.  " 

20i-i«-i»o  shaooy  -  This  is  a  uranium  miner  claim  filed  by  yoa 
on  April  21,  1992,  on  behalf  of  the  surviving  spouse  of  the 
deceased  miner.   When  you  submitted  the  claim,  you  did  not 
provide  cgrfcHLlgd,  r-npi»m   of  the  hospital  records  of  the  deceased 
miner.   Certified  copies  of  the  medical  records  may  indicate  that 
the  decedent  contracted  pulmonary  fibrosis  as  well  as  silicosis. 
Pursuant  to  our  request,  you  did  provide  a  certified  copy  of  the 
decedent's  death  certificate  which  reflects  a  diagnosis  of 
silicosis.   However,  the  law  requires  that  a  claim  for  silicosis 
may  only  be  approved  if  the  underground  uranium  mining  has  been 
performed  on  an  Indian  Reservation.   You  did  not  provide  that 
Information  when  you  submitted  the  claim,  as  you  are  required  to 
do.   The  Radiation  Unit  is  attempting  to  obtain  this  information 
from  NIOSH,  or  in  the  alternative,  to  obtain  verification  of  a 
diagnosis  of  pulmonary  fibrosis,  which  does  not  require  that  the 
work  be  performed  on  an  Indian  Reservation. 

201-ic-ioiS  hxjtuu  -  This  is  a  uranium  miner  claim  filed  by  you 
on  June  16,  1992,  on  behalf  of  a  person  claiming  to  be  the_ 
surviving  spouse  of  the  deceased  miner.   When  you  submitted  the 
claim,  you  did  not  provide  certified  copies  of  medical  records 
reflecting  a  compensable  disease.   Instead,  you  provided  a 
certified  copy  of  the  miner's  death  certificate  which  reflects 
stomach  cancer,  which  is  not  a  compensable  disease  for  miners. 
You  did  not  provide  a  certified  copy  of  a  marriage  certificate, 
but  instead  provided  an  illegible  photocopy  of  a  document  printed 
on  yellow  paper  which  may  be  a  marriage  license.   We  have 
verified  the  correct  number  of  working  level  months  of  radiation 
to  which  this  miner  was  exposed.   You  have  done  nothing  to 
correct  any  of  the  deficiencies  noted  above.   The  medical  portion 
of  the  claim  will  be  reviewed  during  January  1993.   At  that  time 
we  will  formally  notify  you  of  the  medical  deficiency  pursuant  to 
28  CFR  79.52(b). 

201-11-1437   ORAY  -  This  is  a  uranium  miner  claim  filed  by  you  on 
July  30,  1992,  on  behalf  of  a  person  who  claims  to  be  the 
surviving  spouse  of  the  deceased  miner.   When  you  submitted  the 
claim,  you  did  not  provide  certified  copies  of  medical  records 
reflecting  a  compensable  disease.   Instead,  you  provided  a 
certified  copy  of  a  death  certificate  which  reflects 
tuberculosis,  which  is  not  a  compensable  disease.   You  did  not 
provide  proof  of  a  legal  marriage  between  the  decedent  and  the 
purported  spouse,   fo  the  contrary,  you  provided  us  with  a 
document  which  contains  the  following  sentence:  *No  legal 
marriage  with  Head  of  Household."   We  have  verified  the  correct 
number  of  working  level  months  of  radiation  to  which  this  miner 
was  exposed.   The  medical  portion  of  the  claim  will  be  reviewed 
in  January  1993.   At  that  time  we  will  formally  notify  you  of  the 
medical  deficiency  pursuant  to  28  CFR  79.52(b). 
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Alleged  Anti-Indian  Bias  In  the  Payment  of  Claias: 

Too  assert  that  your  informal  survey  of  attorneys  indicates 
that  claias  by  Navajos  have  been  paid  sore  slowly  than  claias  by 
non-Nava jo  claimants.   This  insidious  accusation  has  no  basis  in 
fact.   Radiation  claims  are  processed  in  the  order  received,  and 
payment  is  approved  promptly  after  the  documents  necessary  to 
establish  eligibility  are  received.-  If  there  has  been  any  delay 
in  the  payment  of  Navajo  claias,  at  least  with  respect  to  those 
in  which  you  are  counsel,  it  is  attributable  to  your  failure  to 
submit  the  proper  documentation  to  establish  your  clients' 
eligibility,  and  your  failure  to  respond  to  Department  of  Justice 
requests  for  necessary  documentation  in  a  timely  manner. 

Indeed,  each  of  the  42  approved  claias  for  which  you  are  the 
attorney  was  lacking  in  essential  support  when  Initially 

submitted.   It  was  only  through  the  efforts  of  the  Radiation  Unit 
that  the  necessary  proof  of  eligibility  was  gathered  so  that  the 
claias  could  be  approved. 

Our  commitment  to  serving  Navajo  claimants  and  our 
recognition  of  the  unique  culture  and  history  of  the  Navajo 
Nation  are  reflected  in  our  coordination  with  the  Navajo  Office 
of  Vital  Statistics.   That  Office  has  provided  excellent  support 
to  us  in  our  effort  to  verify  Identity  and  kinship  in  accordance 
with  the  law.   Additionally,  our  oncology  nurse  and  attorneys 
travelled  to  the  Navajo  Nation  to  meet  with  the  staff  of  the 
Indian  Health  Service  and  the  Navajo  Office  of  Uranium  Miners  to 
assist  in  the  implementation  of  their  screening  program.   I  aa 
proud  of  the  efforts  we  have  made  to  reach  out  to  the  Navajo,  and 
I  am  confident  that  the  Civil  Division  will  continue  to  work  to 
assist  the  Navajo  in  the  future. 

Allegedly  Onerous  Medical  Documentation  Reoulrewents; 

Tou  coaplain  that  the  requirement  that  aedical  records  be 
certified  imposes  an  undue  burden  upon  Navajo  claimant*.   As  an 
initial  aatter,  I  note  that  our  regulations  provide  for  approval 
of  claias  without  the  production  of  aedical  records  where  the 
databases  of  the  Public  Health  Service,  Dr.  Geno  Saccoaano,  or 
Dr.  Jonathan  Saaet  contain  evidence  of  the  claimant's  mining 
history  and  aedical  condition.   These  databases  contain  extensive 
information  about  the  majority  of  ainers  (both  Navajo  and  non- 
Nava  jo)  ,  and  it  is  Department  of  Justice  policy  to  search  the 
databases,  as  well  as  the  State  Tumor  Registries,  for  information 
about  each  claimant.   See  28  C.F.R.  5$  79.33,  79.35.   Thus,  aany 
Navajo  claimants  may  qualify  without  the  need  to  provide  any 
aedical  documentation. 

For  those  Navajo  claimants  who  do  need  to  submit  aedical 
documentation,  the  requirements  simply  are  not  as  arduous  or  as 
complicated  as  you  suggest.   The  Public  Health  Service  inform*  us 
that  aost  requests  for  certification  of  aedical  records  are 
complied  with  within  14  days,  and  it  has  received  no  complaints 
regarding  delay  in  the  certification  of  aedical  records  needed 
for  rsdiation  claias.   For  aany  claimants,  the  requirements  may 
be  met  simply  by  submitting  a  certified  copy  of  the  decedents' 
death  certificate. 

Regulatory  Requirements  To  establishing  Pulmonary  Fibrosis: 

Finally,  you  claim  that  someone  has  instructed  the  Radiation 
Unit  to  ignore  a  provision  in  the  regulations  that  permits  use  of 
a  diagnosis  of  'restrictive  lung  disease*  in  IHS  records.  28  CFR 
79.36(d).   This  is  simply  false. 

Tour  allegation  is  apparently  based  upon  s  misreading  of  the 
regulation.   The  regulation  does  provide  that  a  diagnosis  of 
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restrictive  lung  disease  will  be  considered  the  equivalent  to  a 
diagnosis  of  pulmonary  fibrosis.  Thus,  a  diagnosis  of 
restrictive  lung  disease  contained  in  one  of  the  specified 
records  required  for  proof  of  pulmonary  fibrosis  in  deceased 
■lners  will  support  approval  of  the  claim.   The  regulations  also 
specify,  however,  that  for  living  miners,  chest  x-rays  with 
interpretive  reports  by  two  B-readers  and  either  arterial  blood 
gas  studies  or  pulmonary  function  tests  are  required.   28  C.F.R. 
S  79.36(d) (l)(ii). 

The  Indian  Health  Service  and  the  University  of  Hew  Mexico 
School  of  Medicine  have  cooperated  in  a  venture  to  minimise  any 
burden  upon  Have jo  miners  for  whom  these  tests  are  required. 
They  toured  the  Havajo  Hation  in  vans  equipped  with  X-ray 
equipment  and  pulmonary  function  testing  equipment,  providing 
these  services  free  of  charge  and  in  convenient  locations. 

In  sum,  your  allegations  of  bigotry,  unfairness  and  delay 
are  completely  unfounded  and  mask  serious  shortcomings  in  your 
fulfilling  the  uncomplicated  requirements  of  the  law.   The  Civil 
Division  has  implemented  the  Radiation  Exposure  Compensation  Act 
in  a  compassionate  yet  careful  manner  and  has  worked  closely  with 
claimants  and  their  representatives  to  help  them  comply  with 
reasonable  and  necessary  regulatory  requirements.   We  shall 
continue  to  administer  the  program  fairly  and  efficiently. 

Sincerely, 


Sincerely,  *y 

STUART  M.  GERSOH 
Assistant  Attorney  General 


March  23,  1993 


Mr.  Stuart  H.  Geraon 

Former  Aeat.  Atty.  General,  Civil  Division 

U.S.  Department  of  Justice 

Washington,  D.  C.  20330 

Dear  Mr.  Gereon: 

Thla  la  both  a  reaponae  to  your  letter  to  me  dated  January 
14,  1993  —  and  eoae  pertinent  coaaeots  concerning  the  arialaalona  you 
aubaequently  marie  In  a  letter  you  wrote  on  February  16,  1993  as 
"Acting  Attorney  General"  to  Frealdaat  Feteraon  Zah  of  the  Havajo 
Ration. 

Flrat,  I  not  only  accept  your 
let-ue-now-aet-the-recorri-etraight  challenge,  but,  now  that  your 
stewardahlp  at  the  DOJ  la  hlatory,  I  ahoulri  Ilka  to  begin  at  the 
beginning  anri  place  on  the  record  ay  recollectlona  of  important 
aapects  of  thst  hlatory.   We  met  flrat  at  a  Rome  Judiciary 
Subcommittee  hearing  on  November  1,  1989.   In  your  teatiaony  at  that 
hearing  you  revealed  your  attitude  (enri  that  of  your  arialnlatration) 
toward  the  pending  RECA  legislation.   The  glat  of  your  teatimony  waa 
that  the  pending  bills  were  objectionable  becauae  they  would,  you 
obeerveri,  aet  up  enother  unneeded  "entitlement  prograa"  for  citizens 
who  ware  not  entitled  to  anything  from  the  federal  government. 

Our  second  encounter  came  in  your  office  efter  Congreaa 
paaseri  the  RECA  law  In  March.  1991,  when  we  met  to  dlacuaa  the 
regulations  then  under  consideration  to  implement  the  RECA.   Although 
plain  language  in  that  law  contemplated  that  lawyers  (some  of  whom  had 
worked  for  over  twelve  yeara  seeking  justice  for  radiation  victims  in 
the  West)  could  be  compenssted  under  the  modest  fee  srrangeaent  aet 
forth  in  the  RECA,  you  revealed  the  Bush  sdmlolstrstlon ' a  blaa  agalnat 
trial  lawyers  when  you  Informed  me  that  you  did  not  like  thla 
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provision  of  the  lew  and  intended  to  constrict  the  role  of  the  iawyera 
In  tho  administration  of  thia  prograa. 

Vlth  thla  history  aa  ay  backdrop,  I  reepond  aarlatla  andar 
tha  headlnga  you  oatliaed  In  your  Janoary  14  lattar: 

"Alleged  Delays  is  Processing  Certain  Clsias" 

Toor  apecific  responses  (on  pages  1-7  of  yoor  lattar)  to  ay 
general  allegation  that  yoor  ataff  was   sdainlstsriog  the  RECA  in  a 
aanner  that  dlacrlalnated  against  elderly  Navajo  widows  reveala  tha 
lnsenaltivlty  the  DOJ  hss  displsyed  fron  tha  outset  concerning 
onerooa,  annsceassry  obstacles  which  asde  it  very  difficult  for  ths 
older  Ravajoa  (abst  of  whoa  are  illiterate  or  aeal-literate)  to 
qualify.   In  clatching  st  strsws,  yon  aissad  oatrlght  ay  three  aaln 

points: 

1.  It  is  oatrsgeonsly  unfair  to  sot  raspact  the  tribal  cuatoa 
aarrlages  of  the  older  Rsvsjos,  becsnse  is  the  cnltare  they  lived  la 
in  the  1920'e  and  30's  and  AO'a  theae  Indians  were  outside  of  tha 

Aaerican  aainetreaa,  and  the  traditional  caraaonies  they  used  to 
aoleanise  onions  were  the  only  aerrlagea  they  knew.   Thaaa  careaoolaa 
deserve  oar  ataoat  reapect.  '  To  Ignore  the  castoa  asrrlsges  of  these 
Navajo  widows  sod  scoff  ot  thea  as  "purported  widows"  who  "clsia  to  be 
the  spouses"  of  their  husbands  Is  the  essence  of  inssosltivlty .   Many 
of  the  widows  on  yoor  list  were  aarrled  for  three  or  foar  decadea. 
Host  hsd  large  fsallles  —  sod  soae  of  thea  reared  six,  eight  or  ten 
children  after  their  haebsnds  succunbed  to  the  ravages  of  long  csneer 
or  respiratory  dlsesses.   Americans  who  prate  about  "fsally  values" 
would  be  advised  to  study  the  ezsaples  set  by  Navajo  fsallles. 

B.  Two  of  the  widows  whose  dales  yoa  dispute  (Elizabeth  Gray  end 
Priscllls  Ben)  were  plaintiffs  In  Begey  v.  U.S.,  end  the  disqualifying 
facts  yoa  assert  ere  aisslng  were  covered  by  findings  of  fact  issued 
In  e  written  opinion  by  s  federsl  district  judge.   (See  the  precis  I 
it  sttschlng  to  this  letter  concerning  tha  oatcoaa  of  tha  Bngay 
trial.) 

C.  It  la  aboard  aad  annaceaaary  to  require  Ravajo  wldowa  (whosa 
hasbsnds  received  sll  of  their  health  euro  froa  federally  caployad 
Indian  Health  Service  phyalclana)  to  waata  aany  aontha  in  a 
bureaucratic  mate  trying  to  obtain  certified  copies  of  their  hoebsnd's 
oedlcel  records.   THE  FLAW  IR  TOOR  EARLIER  ANALYSIS  WAS  ORDERSCORED 
AFTER  TOOR  REPRESERTATIVES  FIRALLT  CAME  TO  SHIPROCK  LAST  MORTR  ARD 
HEARD  IHS  DOCTORS  DISCOSS  THIS  SOBJECT,  WHER  TOO  SOBSEQOERTLT  CORCEDED 
THE  TALIDITT  OF  MT  ARGOMEHT  IR  TOOR  LETTER  TO  PRESIDERT  ZAHI 

"Alleged  Anti-Indian  Biaa  In  Tha  Payaant  of  Clalaa" 

The  facta  outlined  above  —  and  the  circaaatance  that  the 
greet  balk  of  tha  appropriated  funds  for  the  REC  prograa  In  the  laat 
flacal  year  went  to  pey  clalaa  filed  by  citizens  in  one  etate  in  tha 
Four  Cornara  raglon  —  provee  the  contention  that  the  procedaras  sod 
priorities  aaed  to  administer  tha  REC  prograa  exhibit  an  antl-Indlaa 
blae. 

"Allegedly  Onerone  Medical  Docnaentatlon  Requireaente" 

Aa  noted  above,  yoa  belatedly  conceded  yoor  error  on  thle 
inane  in  yoar  Fabraary  16,  1993  lattar  to  President  Zah. 

"Ragalatory  Requirements  to  Eotablloh  Palaonary  Fibrosis"  ~ 

Too  eveded  the  reel  throat  of  ay  argoaent.   Why,  if 
phyalclana  eaployed  by  the  federal  governaent  (I.e.,  Indlen  Health 
Service  doctore)  ezealne  a  living  Navajo  alner  and  deteralne  thet  he 
hes  "restrictive  long  disease"  shouldn't  such  s  diagnosis  (so  yoor 
regulations  plainly  atate)  qualify  auch  a  miner? 


tewart  L.  Odall 


S)dUL(? 
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March  1993 

MEMORANDUM  FOR  THE  ASST.  DIRECTOR  OF  THE  EEC  PROGRAM 

Re:  Begsy  v.  0.  S.  (591  F.  Sopp.  991): 
A  Precis  of  Certain  Litigated  Issues 

The  federal  Judge  (V.  Couple)  who  eat  as  the  trier 
of  fact  in  Begey  »•  U.S.,  aelected  eight  "idowa  of  Raivaje 
arsnlea  -inert  and  two  living  Hsvsjo  ainero  (Roy  Bekia  and 
Dan  T.  Benslly)  to  terve  as  representetive  plaintlffa  in  the 
above  cause.   The  widow  plaintlffa  were:      ,.    „   -    » 
Elisabeth  Gray  (Zsne  Grey)        Lucy  Coty  (Lee  C.  Coty) 
Delay  Garnenez  (Jeaes  Garnenez)   Grece  Tool  (Will  Teal) 
Prlecllls  Ben  (Horsce  Ben) 
Lacy  Benslly  (Roy  Benslly) 
Minnie  Freak  (Clarence  Frank),  and 
Betty  Joe  Tezzle  (Robert  Tazzle). 

The  undersigned  served  es  lesd  counsel  for  these  Navajo 
plaintiffs.   Avroa  Fingeret  Esq.  of  the  DOE  served  aa  lead 
coonael  for  the  United  Statea. 

All  of  the  Hsvsjo  plslntlffs  were  deposed,  end  all 
of  thea  eppeoreri  et  the  slzteen-dey  trlel  la  Phoenix  end 
testified  nnder  oeth.   During  the  trial,  the  followiog 
exhibits  were  presented  to  the  court  sad  adaitted  in 
evidence: 

1)  The  coaplete  HIOSH  records  concerning  the  Mining 
history  of  each  of  the  plaintlffa  or  their 
decedents; 

2)  Suaasrles  prepsred  by  Dr.  Victor  Archer  of  the  work 
end  exposure  history  of  each  of  the  plaintiffs  or 

their  decedents; 

3)  The  aedicel  records  Maintained  by  the  U..S.  ladiaa 
Reelth  Service  concerning  eeeh  plaintiff  and  each 

plaintiff's  decedent. 

Dr.  Archer  testified  aa  an  expert  witness  end 
expressed  opinions  concerning  the  redlatlon  each  of  the 
Hevejo  ainers  wss  exposed  to  in  the  underground  oranlua 
ainea  where  they  worked.   His  testlaony  wae  not  controverted 
ed  by  the  defendent.   The  plaintlffa  preaeated  aedlcal 
testlaony  by  thres  experts  sbout  the  hsra  caueed  to  the 
bodiea  of  the  plaintiffs  by  the  redletlon  they  were  expoaad 
to  daring  their  work  es  andergroand  arenlue  ainers.   The 
defendent  presented  rebutting  testlaony  on  the  aedlcal 
ceuaetion  losue  by  ee  expert  witness.   In  hla  written 
opinion  (see  591  F.  Supp.  991)  Judge  Copple  found  tbst  the 
daaage  Inflicted  on  the  bodies  of  the  alaere  wea  "cauaed  by 
ezceaa  axpoaare  to  redon  daughtera." 


rwsrt  L.  Udall 
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QDfftrr  of  tiff  Attornr g  (£r nr  ml 


February  16,  1193 


The  Honorable  Patereon  lah 

Freeident 

Tbt  Rave jo  Ration 

P.O.  Box  301 

window  Roek,  Ariiona  IC31S 

Dear  Prealdent  faht 

Belene  Beldberg  and  Judith  Collin*  of  the  Torts  Branch  have 
reportad  back  to  ae  regarding  tha  excellent  exchange  of  thoughta 
that  took  place  during  tha  uranium  Klnara  Screening  yrogram  ©p«n 
Bouaa.  Baaed  open  their  report*,  I  balieva  there  are  eevaral 
araae  in  which  we  can  work  together  to  anaura  that  Bavajo  Binara 
clalaa  are  reaolved  fairly  and  efficiently,  without  undue  burden 
on  the  elalaaitta. 

riret,  ve  concur  that  additional  atudy  ahould  be  given  to 
the  iaaua  of  performing  exercise  arterial  blood  gao  taeta  upon 
ninara  whose  pulmonary  function  toata  do  not  ehov  impairment,  bu 
vhoaa  X-rtys  may  lndieata  f  lbrotic  tlaauaa.  We  ahould  also  atue 
th«  iaaua  of  how  beat  to  taat  individuals  in  this  oategory  who 
are  not  eandidatas  for  exeroise  testa  or  who  cannot  achieve 
consistency  with  pulmonary  function  teats.   To  thie  and,  wa 
intend,  in  the  near  future,  to  convene  a  panel  of  pulaonologleti 
with  expartlee  in  the  field  to  diaeuea  theee  laauea  and  adviaa  i 
ae  to  whether  the  regulatione  ahould  be  emended  in  thie  regard. 
Dr.  Lou tie  Able,  of  the  Indian  Health  service,  will  ba  invited  1 
participate  in  this  panel  diaoumaion. 

Second,  following  thie  diaoumaion  and  baaed  upon  the 
reeommendatiene  of  the  panel,  we  will  work  with  the  Bawajo  Rati 
and  tha  Indian  Health  Service  to  daelgn  a  continuation  of  tha 
screening  progrea.  no  are  prepared  to  contribute  up  to  130,000 
to  tha  funding  of  euoh  e  screening  program* 

Third,  ve  understand  tha  frustration  of  claimants  and  the! 
attorney t  who  are  unsure  ee  to  the  atatua  of  their  olaima.  Be 
are  lnatltutlng  a  program  by  which  a  written  report  en  the  atai 
of  a  claim  say  be  obtained  upon  written  regueet.  Beoeuea  we  ai 
oonoerned  that  the  tine  epent  in  responding  to  atatua  report 
requeata  will  be  time  our  staff  osnbera  cannot  spend  reaolving 
clalaa,  ve  will  ee*  thet  no  mora  than  one  atatua  raport  par  ma 
be  requested  on  each  claim. 
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Finally,  we  tre  reconsidering  ttaa  requirement  that  Indian 
Htalth  Service  docunenta  ba  certified,  Ae  yon  know,  tha 
regulations  now  require  that  all  doouaanta  ba  origin*1'  or 
oar t if  lad  eopiaa.  Pa  bal ieved  that  thia  was  a  prudent  approach 
for  anch  a  large  coupeneation  program.  Wa  appraoiate,  however, 
tha  epaoial  problem  encountered  by  the  Indian  Health  Berrlce  in 
roeponding  to  the  volume  of  regueate  for  certified  doeuaanta,  and 
ve  will  work  with  the  Indian  Baelth  Sax-rice  to  datexaine  if  thara 
ia  eosa  naehanian  by  vhioh  tha  burden  of  thia  requireaant  say  be 
reduced. 

I  want  to  think  you  for  tha  opportunity  for  dialogue 
provided  by  thia  open  house,  and  I  urge  you  to  continue  the 
dialogue  eo  that,  together,  ve  can  enaure  that  the  Intent  of  the 
Radiation  Expoaura  Coapenaatlon  Aot  ia  fulfilled. 

■lncaraly, 


ftuart  «.  Qeraoa 
Acting  Attorney  General 


Febraary  22,  1993 


Hs .  Helene  Goldberg 
Director,  Torts  Branch,  DOJ 
P.  0.  Box  146 
Ben  Franklin  Station 
Wash.,  D.  C.    20044 

Dear  Mn.  Goldberg: 

This  la  ■  follow  op  letter  related  to  soae  of  the 
lssoes  that  were  discussed  at  the  aeetlng  va  attended  at 
Shlprock  Hoepital  on  Febrnary  10th. 

My  porpoae  In  writing  thia  letter  concerna  the 
laane  of  Judicial  econoey.   In  the  weeka  ahead,  I  aaet 
reapond  to  declalona  your  office  haa  proaalgated  la  recent 
weeka  concerning  the  elalaa  of  ay  clients,   Becanae  there  ia 
an  extebsivs  lapae  of  tlae  between  requesting  crnclal 
docaaeats  end  receiving  thea  (particularly  where  ay  Hsvejo 
clients  are  concerned),  I  will  be  enable  In  aany  laatancea 
to  aeet  the  tlae  deadllnea  aet  forth  In  yoar  declalon 
docoaeete.   In  addition,  the  one-year  declalon  deedllne  aet 
forth  In  aectlon  6  (4^of  the  IBCA  atatate  la  now  atariag  na 
In  the  fece  In  none  of  theae  caaea. 

Onder  the  clrenaatancea,  It  will  eerve  no  rational 
psrpoae  for  ae  to  aak  for  additional  tiae-extenalona,  or  to 
appeal  cases  where  the  record  la  lncoaplete.   On  the  other 
hand,  I  aa  enxious  to  keep  theae  files  "alive"  (In  e  doraent 
atatos.  If  yon  pleaae)  ao  that  yoar  office  cen  conclude  its 
decisionmaking  process  when  the  aiaaing  docuaenta  becoae 
available. 

One  possible  eolation  to  this  problen  would  be  for 
ae  (and  other  counsel,  of  coarse)  to  waive  the  one-yeer 
declalon  deadline.   I  participated  with  Sen.  Batch  and  Rep. 
Owens  in  the  drafting  of  thia  aectlon  of  the  RECA,  and  we 
placed  thia  provision  In  this  20-year  statute  to  benefit  the 
clelannts  by  assuring  that  their  cleiaa  would  be  decided 
efter  a  reasonable  Interval  of  tlae.   An  alternate  eolation 
to  this  probles  woald  be  for  the  REC  office  to  asintaln  auch 
files  In  a  doraant  atatua  ao  claimants  can  aubeequently 
top-file  when  the  aiaslng  doeuaents  arrive. 
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Please  call  sen  in  the  scar  (atnrt  ae  «•  eaa 
discuss  thla  important  laana. 


US.  Department  of  Justice 


fiC  XS» 


March  16,  1993 


Stevart  L.  Ddall,  Esq. 
1244  Camino  Cruz  Blanca 
Santa  Fe,  New  Mexico  87501 

Dear  Mr.  Ddall: 

This  la  in  response  to  your  letter  of  February  22,  1993,  in 
which  you  inquire  about  the  possibility  of  waiving  the  one  year 
time  limitation  contained  in  section  6(d)  of  the  Radiation 
Exposure  Compensation  Act,  42  U.S.C.A.  f  2210  note  (Supp.  1993), 
in  cases  in  which  you  are  unable  to  submit  required  documentation 
prior  to  expiration  of  the  year. 

We  recognize  that  circumstances  beyond  a  claimant's  control 
can  sometimes  delay  the  receipt  of  needed  documentation.   On  the 
other  hand,  we  also  believe  that  we  sust  act  upon  claims  within  a 
reasonable  tine.   I  believe  a  reasonable  resolution  of  this 
problen  would  be  to  allow  tiae  extensions  which  exceed  the  one 
year  liaitation  by  up  to  60  days  in  cases  where  (1)  the  claimant 
demonstrates  that  the  documentation  was  requested  in  a  timely 
fashion;  and  (2)  the  claimant  waives  the  one  year  tiae 
limitation. 

Frank  Krider  is  available  to  discuss  the  Lieba  case  at  your 
convenience.   Because  I  as  the  Appeals  Officer,  it  would  be 
inappropriate  for  ae  to  discuss  the  case  prior  to  an  initial 
decision. 

Sincerely, 


:LENE  M.  GOLDBERG 

Director 
Torts  Branch 
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APPEAL  OF  DECISION 

Clais  Nuabert  201-16-296 

Flic  Date:  April  24,  1992 

Eligible  Surviving  Beneficiary:  Hary  J.'  Beyale 

Disease/Illness  Claimed:  Pulmonary  fibrosis 

Decedent i  Keedah  Nex 


Dear  Director  Goldberg: 

The  above  claie  vas  denied  on  the  ground  that  the 
decedent,  Keedah  Nex.  vas  not  exposed  to  st  least  200  KLMs. 

In  Baking  his  decision,  the  Assistant  Director  elected 
to  Ignore  Dr.  Victor  Archer's  summary  report  which  contained 
the  finding  that  Keedah  Nez  vas  exposed  to  622  wlh.  as  a 
result,  ve  asked  Dr.  Archer  to  reviev  the  pertinent  NIOSH 
records  (vhlch  vere  prepared  under  his  personal  supervision 
in  the  1950's)  and  ve  nov  enclose  his  new  report,  dated  May  7, 
1993,  in  vhlch  he  finds  that  Hr.  Nez's  exposure  vas  approxiaately 
1,072  wlh,  and  a  copy  of  the  NIOSH  records  on  vhlch  he  based  his 
opinion. 


May  17,  1993 


*»370  Spruce  Clrele 

Salt  Lake  City,  Utah  8412b 

Nay  7,  1993 


Hr.  Stewart  L.  Odall 
12W»  Casino  Crut  Blanea 
Santa  Fe ,  New  Mexico  67501 

Ret     leeda  Resteer,  Net  Begay,  Eom  2-15-H  or  2-15-15,  SSi  525-*»6-»923 
Dear  Hr.  Odall t 

Hr.  Ret  (or  Begay)  seeat  to  have  used  both  Ret  and'  Bef«y  aa  hie  soroaae  at.  dif- 
ferent perloda.     Bla  Social  Security  RuBber,  however,  appears  not  to  have 
chanced.     Re  waa  examined  twice  by  Public  Health  Service  Bedical  teaaa   (in  195* 
and  in  1957).     In  195"*  he  stated  that  he  started  moving  at  age  18  and  SBoked 
about  2  cigarettes  per  day.     In  1957  he  stated  that  he  saoked  a  cigarette  once 
or  twice  per  Bonth.     Re  began  Blning  uranium  underground   in  1953  «nd  worked 
eteadlly  until  1957.     He  then  did  no  Bore  wining  until  1969  when  he  worked 
about  3  aontha.     Details  of  this  atlning  follows 

1953-56i     In  the  Hesa  #3  uranium  adne  near  Red  Rock,  AZ. 
I9571      In   the  Hesa  #2  uranlow  wine  near  Red  Rock,   AZ. 
J 969 1     In  the  Hill  #b  adne  near  Uravan,  CO. 

Radon  progeny  meaaurewenta  Bade   in  the  above  elnes,  neareat   to  the  time  Hr. 
Pegsy  (Net)   worked  in  thew,  collected  by  RIOSH  over  the  years,  are  aa  followe: 

Mesa  f3:     The   flrat  swasure«enti<  recorded  were   in  1956:     2  BeasureBenta 

averaging  2*».5  x  Working  Level   (WL) 
wens  42'.      1957:     b  measurements  averaging  *».0  WL 
Hill  *<*:      1967:      2  Bessurements  averaging  0.1    WL 
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^"f  !"?"*5*!  b"H  °n  rxvfrirrKr  "««J  -Inlnj  «re«  •Teragea  to  supplement  the  " 
radon  profeny  v.  approximately   J072  Working  Le»el  Month*.     I  notice  that  on  ■ 

r      ♦!      .£,   ~   l-   thtt   thr  e,rller  calculation   oaed   «Teragee   for  all  He*.  -1—. 
for  the   I9J3-57  period  vherea,  thl.  time,  I  u.ed  data  specific  Jor  Mew  ft  2d^ 

aune*  he  worked  In,  bat   there  Is  sone  eyldence  that  that  was  the  ease       *•*,!■ 
-teSteS  JS?"  """^  *— "  °f  '  'Uck  "  ™-»«-"5  tn  Ue  2a.  « 

Tonrs  truly, 

Victor  F.  Archer,  M.D. 

US.  Department  of  Justice 


DC  JCBJ0 


April   7,    1993 


STEWART  L  ODALL 

1244  CAMINO  DB  CRUZ  BLANCA 

SANTA  FB,  NM  87501 


Re:   RBCA  FILE  201 -16-296 
Dear  MR  ODALL: 


The  above -referenced  claim  under  the  Radiation  Exposure 
S^f!S"? tlon  *ct-  «2  °-s-C.  Section  2210  note  (Supp.  1992).  is 
^S1^  f °Y  'he  reaBon  «t  forth  in  the  attached  memorandum   21 


CFR  79.52(d)    *~"ou  *ec  Iorcn  "  "•  *ttached  memorandum.   20 
You  way  appeal  thia  decision  to  Relene  M.  Goldberg,  the 

£jh}«9™  2  ncmi^  **   ***  "-dlation  Exposure  Compensation  Unit 
within  60  days  of  the  date  of  this  letter.   If  yoTneed  more  than 

It   ?Jr;J^ir,Le!qUe"t.!?d£tlonal  t±me   in  siting.   The  decision 
of  the  Appeal.  Officer  will  be  the  final  action  of  the  Department 
of  Justice  on  your  claim.   Your  appeal  must  be  sent  to  thP 
following  address: 

Radiation  Exposure  Compensation  Program 

Appeal  of  Decision 

U.S.  Department  of  Justice 

P.O.  Box  146 

Ben  Franklin  Station 

Washington,  D.  C.  20044-0146 


Sincer 


FRANK  Fl  TRIDER 

Assistant  Director 

Torts  Branch,  Civil  Division 
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-    mama 

Claim  Number:   201-16-296 

File  Date:   April  24,  1992 

Eligible  Surviving  Beneficiary:   Mary  J.  Beyale 

SSN:  585-05-0535 

DOB:  5-23-25 
Dieease/Illneaa  Claimed:  Pulmonary  fibrosis/fibrosis  of  tbe  lung 
Claimant /Decedent:   Keedah  Mex 

Background:  The  eligible  aurviving  beneficiary  filed  thie  claim 
under  the  Radiation  Expoaure  Compenaation  Act,  42  D.S.C.  I  2210 
note  (Supp.  1992),  on  the  date  indicated  above.   The  eligible 
aurviving  beneficiary  has  applied  under  Section  5  of  the  Act  for 
a  compenaation  payment  of  $100,0000,  alleging  that  the  decedent 
contracted  the  dieeaae  identified  above  following  expoaure  to 
radiation  during  employment  in  underground  uranium  mining 
activltiea.   28  CFR  79.3(a)(3). 

Criteria  for  »HnlMlltv:   The  eligible  aurviving  beneficiary 
muat  establish  by  a  preponderance  of  the  evidence  that  the 
decedent  was  exposed  to  more  than  200  working  level  monthe  (KLMa) 
of  radiation  during  the  couree  of  hie  employment  in  underground 
uranium  mining  activltiea  and  that  the  decedent  met  all  other 
requirements  for  eligibility.   28  CFR  79.32. 

Reason  for  Ineligibility:   The  decedent  waa  not  exposed  to  at 
least  200  WLMs  of  radiation.   28  CFR  79.32(c)(1).   The  National 
Inatitute  for  Occupational  Safety  and  Health  (NIOSH)  and  St. 
Mary 'a  Hospital  in  Grand  Junction,  Colorado,  reported  that  their 
records  indicate  that  the  decedent  waa  exposed  to  41  Ml/te  of 
radiation.   No  Information  regarding  the  claimant's  expoaure 
history  is  contained  at  the  Dniveraity  of  New  Mexico  School  of 
Medicine.   The  eligible  surviving  beneficiary  waa  notified  of 
this  deficiency  in  a  letter  dated  January  27,  1993,  and  offered 
the  opportunity  to  submit  proof  of  the  decedent 'a  employment  in 
underground  uranium  mining  activltiea  to  establish  that  tbe 
decedent  was  exposed  to  at  least  200  WUtt  of  radiation.  28  CFR 
79.52(c).  However,  she  has  not  done  so. 

Conclusion:   The  claim  ia  denied  because  tbe  decedent  was  not 
exposed  to  at  least  200  WLMe  of  radiation  during  the  course  of 
his  uranium  mine  employment. 

APR   5  BS3 
Date: 


FRANK  F.  KRIL_ 

Assistant  Director 

Torts  Branch,  Civil  Division 


r,  of  Infonaatlon  a,  K.ed.  Ho.te.n  "«  (b.S-t)  (SS  525-46-4923)  1« 


S 

niosh  riles 


ur     t     IK  Be.av  vaa  exe.lned  by  Public  Health  S.rviee  travelling  -«dlcal 

is  h-,-,-2  s-rafc  Hf£*JS  ~  * 

Stated  that  he  a«oked  clgareta.  but  .  pack  wool*  laat  bia  •  month. 

The  following  Occupational  mister?  waa  given  by  Nx.  aag.y  «t  the  time  of 
examination  or  obtained  at  follovup  contact.: 

Trior  to  1943  he  worked  on  family  f«m  on  reservation. 

1943      Worked  on  aurfac.  at  a  copper  mine  near  Clifford.  California. 

1943-1950  0.  P.  railroad. 
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19S3      Underground  work  at  Mesa  #3  uraniua  sine  near  Core,  Arizona. 
1954-1937      "         "   "  Kerr  HcCac  uraniua  alnee  naar  Gnre,  Arizona. 

Our  calculations  of  Mr.  Begay's  cumulative  exposure  to  radon  daughters  la 
622  Working  Level  Months.   However  a  number  of  a* t lutes  had  to  be  used 

In  arriving  at  this  number. 


WILLIAM   L.  CHENOWETH 

—^——     Consulting  Geologist     — »"^ 


707  Brasste  Drive 

Grand  Junction,  CO  81506  3911 

(303)  242  9062 


May  24,    1993 


Mr.  Stewart  Udall 

1244  Casino  Cruz  Blanca 

Santa  Fa,  MM  87501 

Dear  Mr.  Udall t 

Enclosed  please  find  a  copy  of  the  report  I  agreed  to  prepare 
for  the  June  5,  1993  hearings  in  ShlprocX,  New  Mexico  regarding 
Mavajo  uraniua  miners.  Since  I  an  under  contract  with  the 
Radiation  Unit,  Civil  Division,  U.S.  Department  of  Justice,  I  aa 
sending  a  copy  to  Frank  F.  Krider. 

Sincerly, 

tfilliaa  L.    Chenoweth 

ffLCteb 

Enclosed 
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RECOLLECTION  OP  EARLY  ORAHTOM  HIKING  TH  THB  CARRIZO  MOUNTAINS, 
APACHE  COORTT,  ARIZONA  AND  SAN  JUAN  COUNTY,  HEW  MEXICO 

William  L.  Chanowmth 


I  was  employed  by  the  U.S.  Atomic  Energy  Commission  (AEC)  as  a 
field  geologist  In  the  Carrizo  Mountain,  of  Arizona  and  New  Mexico 
fro.  1953  through  1955.  My  prlncipel  duties i  were  to  exaeine  the 
old  vanadium  elnea  for  geologic  trends,  end  then  drill  behind  thee 
in  order  to  locate  new  orebodiee  thst  could  be  quickly  mined.  The 
■lnes  I  studied  were  tboss  that  had  been  mined  only  for  vanadium 
during  1942-1946  and  for  uranium  and  vanadium  during  1948-1952. 
The  majority  of  the  mines  were  on  leases  held  by  Vanadium  Corpora- 
tion of  America  (VCA)  and  on  a  lease  held  by  the  AEC  but  operated 
on  a  contract  by  VCA.  Drilling  also  took  place  behind  unmined 
outcrops  of  uranium-vanadium  minerals. 

During  this  work  I  observed  mining  ectivities  at  neerly  all  the 
active  mines  around  the  Carrizo  Mountains.  Most  of  the  VCA  mines 
were  operated  by  Navajo  contract  miners  such  as  Paul  Shorty,  Thomas 
Clani,  Earl  Saltwater,  Leo  Redhouse,  Carl  Thomas,  and  Harry 
Russell.  A  few  of  the  larger  mines,  such  as  the  Rattlesnake  and 
Shadyside,  were  operated  by  VCA  company  personnel  which  included 
non-Havajo  supervisors.  These  mining  operations  ranged  from  one 
and  two  man  operations  to  6  to  8  men  in  ths  larger  mines.  All  of 
the  miners  were  Navajo.  There  was  no  electricity  at  any  of  the 
mines.  A  gasoline  powered  compressor  provided  air  to  operate  the 
drills  (jackhamers) ,  a  water  tank  provided  water  to  the  drills,  to 
cool  the  bit  and  keep  the  dust  down.  At  the  smaller  mines  there 
were  no  fans  for  mins  ventilation.  It  was  common  practice  to  blast 
at  the  end  of  the  day  and  let  the  powder  smoke  dissipate  during  the 
night  and  then  resume  mining  the  next  day.  Dust  along  the  mine 
haulageways  was  a  problem  aa  the  scares  water  was  never  used  to 
keep  it  down.  The  larger  mines  did  have  gasoline  powered  fans  on 
the  surface  and  thess  were  used  mainly  to  remove  powder  smoke  after 
blasting.  There  was  never  ever  any  mention  of  a  radiation  hazard. 
I  was  never  told  of  a  radon  hazard  until  about  1960. 

Many  of  the  small  mines  dsveloped  on  land  held  by  individual 
Navajos  such  as  ths  Thomas  Clani,  Cato  Sells,  Sam  Harvey,  and 
Eugene  Tapahonso,  employed  the  same  miners  and  used  the  same  mining 
■ethods  which  were  used  in  the  smaller  contractor  operated  VCA 
mines,  which  included  little  or  no  ventilation. 

Some  of  the  large  mines  developed  on  orebodies  found  by  AEC 
drilling  were  mined  by  companies  such  as  Walter  Duncan,  Inc.  did 
ventilate  their  mines  in  accordance  to  D.8.  Bureau  of  Mines 

stendarda  in  order  to  provide  fresh  air  to  the  working  facee,  not 
to  flush  out  radon. 

1  returned  to  the  Cerrizo  Mountains  in  1957-1959  to  supervise  end 
conduct  geologic  studies  on  the  orebodies  aa  expoeed  in  the  mines. 
Ventilation  had  Increased  et  the  lerger  sines,  especially  those 
opereted  by  Capitol -Seaboard  Corp.  and  Kennedy  and  McGee,  but  at 
the  smaller  mines  and  at  the  VCA  contractor  operated  mines,  there 
was  little  or  no  ventiletion. 

Much  of  the  information  in  the  brief  report  wae  taken  from  my  oral 
history  report  dated  December  1,  1990  which  is  on  file  at  the 
National  Mining  Hall  of  Paste  end  Mueeum  et  Leedville,  Colorado. 

Grand  Junction,  Colorado 
May  24,  1993 
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U.S.  Departmcnl  of  Justice 

Office  of  the  Inspector  General 


June  1,  1993 

MEMORANDUM 

TO: 


Stuart  E.  Schiffer 

Acting  Assistant  Attorney  General 

Civil  Division 


FROM:  j      ^^tcdr^.^R^kx^pr 

jfri   f inspector  GeneraL^ 


SUBJECT:    Inspection  of  the  Radiation  Exposure  Compensation 
Prograa 


This  memorandum  transmits  the  final  report  prepared  by  the 
Inspections  Division  on  the  inspection  of  the  Radiation  Exposure 
Compensation  Prograa.   For  your  convenience,  the  Executive  Digest 
contains  a  summary  of  the  results  of  the  inspection. 

We  sent  copies  of  the  draft  report  to  your  office  May  26,  1993. 
Although  no  formal  recommendations  were  made,  we  requested  your 
comments  on  the  report.   Those  comments  were  received  May  28, 
1993,  and  we  have  attached  the  response  as  Appendix  Z. 

As  the  report  contains  no  recommendations,  no  additional  actions 
are  required  and  we  have  closed  the  report. 

We  appreciate  the  cooperation  extended  to  the  Inspections 
Division  staff  during  the  inspection. 

Attachment 

cc:   Kenneth  Zwick 
Liaison 
Civil  Division 

Robert  A.  White ley 

Director 

Audit  Liaison  Office 
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executive  digest 

The  Office  of  the  Inspector  General,  Inspections  Division,  has 
completed  an  inspection  of  the  Radiation  Exposure  Compensation 
Program  within  the  Torts  Branch,  Civil  Division,  Department  of 
Justice.   Field  work  was  conducted  between  January  23  and 
April  16,  1993. 

The  objectives  of  the  inspection  were  to  assess:   (1)  the 
adequacy  of  the  Radiation  Exposure  Compensation  Unit' a  claims 
approval  process  to  provide  reasonable  assurance  that  government 
funds  are  properly  expended  for  the  purposes  intended  by  the 
Radiation  Exposure  Compensation  Act  of  1990,  as  amended,  and  (2) 
the  effectiveness  of  the  Radiation  Exposure  Compensation  Unit  in 
providing  timely  compensation  for  meritorious  claims. 

The  inspection  showed  there  is  reasonable  assurance  that 
government  funds  were  properly  expended  for  the  purposes  intended 
by  the  Radiation  Exposure  Compensation  Act.   Claims  approved  by 
the  Radiation  Exposure  Compensation  Unit  met  the  eligibility 
criteria  and  requirements  set  forth  in  the  Radiation  Exposure 
Compensation  Act  and  Implementing  regulations  at  28  CFR  Part  79. 
Claims  were  properly  denied  based  on  failure  to  meet  the  relevant 
eligibility  criteria  after  giving  claimants  sufficient 
opportunity  to  demonstrate  eligibility.   Also,  the  Radiation 
Exposure  Compensation  System  data  base,  developed  as  a  tool  for 
the  management  and  tracking  of  claims  processing,  is  efficient 
and  reliable. 

From  implementation  of  the  Radiation  Exposure  Compensation 
Program  (April  1,  1992)  through  March  14,  1993,  the  Radiation 
Exposure  Compensation  Unit  received  2,634  compensation  claims, 
approved  585  (22  percent)  of  these,  and  denied  262  (10  percent). 
Although  1,787  claims  (68  percent)  remained  pending  as  of  March 
14,  1993,  the  Radiation  Exposure  Compensation  Unit  acts  promptly 
to  review  all  claims  as  they  are  filed  and  claims  are  generally 
adjudicated  within  the  12-month  period  required  by  the  Radiation 
Exposure  Compensation  Act. 

Overall,  we  found  the  Radiation  Exposure  Compensation  Program  to 
be  well  managed  and  operating  effectively.   Our  review  did  not 
result  in  formal  recommendations. 
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INTRODUCTION 

The  Office  of  the  Inspector  General  (OZC) ,  Inspections  Division, 
has  completed  an  inspection  of  the  Radiation  Exposure 
Compensation  Program  (Program)  within  the  Torts  Branch,  Civil 
Division,  Department  of  Justice  (DOJ) .   Field  work  was  conducted 
between  January  25  and  April  16,  1993. 

QUESXXZES. 

The  objectives  of  the  Inspection  were  to  assess:   (1)  the 
adeguacy  of  the  Radiation  Exposure  Compensation  Unit's  (Unit) 
claims  approval  process  to  provide  reasonable  assurance  that 
government  funds  are  properly  expended  for  the  purposes  intended 
by  the  Radiation  Exposure  Compensation  Act  (Act),  42  U.S.C.  2210 
note;  and  (2)  the  effectiveness  of  the  Unit  in  providing  timely 
compensation  for  meritorious  claims. 

BCOPE  AKD  HETHODOLOOT 

The  scope  of  the  inspection  was  limited  to  claims  adjudication 
activities  from  April  1,  1992,  to  April  16,  1993,  at  the  Unit's 
Washington,  D.C.  office.   The  inspection  team  reviewed  claims 
documentation,  conducted  interviews  with  the  Unit  staff,  reviewed 
the  claims  adjudication  process,  assessed  Internal  controls,  and 
performed  tests  on  the  computerized  Radiation  Exposure 
Compensation  System  (RECS)  data  base. 

BXCKQROOMD 

The  Program  Mandate 

Congress  recognized  fallout  emitted  during  the  government's 
atmospheric  nuclear  tests,  and  radiation  released  in  underground 
uranium  mines  exposed  a  number  of  individuala  to  radiation  and 
presumably  generated  an  excess  of  cancers  and  respiratory 
diseases  among  exposed  individuals.   The  Congress  found  "... 
that  the  lives  and  health  of  uranium  miners  and  of  individuals 
who  were  exposed  to  radiation  were  subjected  to  increased  risk  of 
Injury  and  disease  to  serve  the  national  security  interests  of 
the  United  States,"  and  said  the  government  should  aseuoe 
responsibility  for  the  harm  done. 

The  Act  established  a  program  to  make  partial  restitution  to 
these  individuals  or  their  eligible  survivors.   The  Act 
established  the  Radiation  Exposure  Compensation  Trust  Fund  (Fund) 
and  granted  the  Attorney  General  (AG)  authority  to  establish 
procedures  for  paying  eligible  claims  from  the  Fund.   The  AG 
issued  these  procedures  as  2  8  CFR  Part  79,  Claims  Under  the 
Radiation  Exposure  Compensation  Act.   The  AG  designated  the  Unit 
within  the  Torts  Branch,  Civil  Division,  DOJ,  to  execute  the 
powers,  duties,  and  responsibilities  of  the  Program  and  to 
approve  all  disbursements  from  the  Fund.   The  AG  assigned  an 

Assistant  Director  within  the  Constitutional  and  Specialized 
Torts  Staff,  Torts  Branch,  Civil  Division,  to  manage  the  Program. 

The  regulations  in  39  CFR  Part  79,  designated  the  following  four 
compensable  claim  categories,  eligibility  criteria,  end 
compensation  award  amounts  under  the  Program: 

(1)   Certain  Specified  Diseases  (also  referred  to  as 

dovnwinders,  individuals  presumably  exposed  to  fallout 
from  the  atmospheric  detonation  of  nuclear  devices) 

To  establish  eligibility  for  compensation  under  this 
category,  a  claimant  must  have:   (a)  a  specified 
compensable  type  of  cancer;  and  (b)  lived  in  specified 
areas  in  Utah,  Nevada,  or  Arizona  during  1951-1958  or 
1962  for  varying  periods  of  time.   Claimants  are 
eligible  for  compensation  in  the  amount  of  $50,000. 
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(2)  Childhood  Leukosis  victims  (aleo  roforrod  to  ae 
dewnvindera) 

To  establish  eligibility  for  conpansation  undar  thia 
category,  a  claimant  Bust  have:   (a)  s  specified 
compensable  type  of  leukemia;  and  (b)  lived  in 
specified  sreas  in  Utah,  Nevada,  or  Arizona  during 
1951-1958  or  1962  for  varying  periods  of  time. 
Claimants  are  eligible  for  compensation  In  the  amount 
of  $50,000. 

(3)  Onsite  Participants 

To  establish  eligibility  for  compensation  under  this 
category,  a  claimant  must  have:   (a)  a  specified 
compensable  type  of  cancer;  (b)  been  present  onaite  at 
any  time  during  a  period  of  atmospheric  nuclear 
testing;  and  (c)  been  a  participant  during  that  period 
in  the  atmospheric  detonation  of  a  nuclear  device. 
Claimants  are  eligible  for  compensation  in  the  amount 
of  $75,000. 

(4)  Cranium  Mine  Workers 

To  establish  eligibility  for  compensation  under  this 
category,  a  claimant  must  have:   (a)  primary  lung 
cancer  or  a  non-malignant  respiratory  disease;  end,  (b) 
been  exposed  to  a  minimum  level  of  radiation  while 
employed  in  underground  uranium  mines  in  Arizona, 
Colorado,  Hew  Mexico,  Wyoming,  or  Utah  between  January 
1947  and  December  1971.   Claimants  are  eligible  for 
compensation  in  the  amount  of  $100,000. 

Although  the  claimant  bears  the  burden  of  proving  the  existence 
of  all  eligibility  criteria  under  a  compensable  claim  category, 
28  CFR  79.1  states,  "The  procedures  established  in  these 

regulations  are  designed  to  utilize  existing  records  so  that 
claims  can  be  resolved  in  a  reliable,  objective,  and 
nonadvarsarial  manner,  quickly  and  with  little  administrative 
cost  to  the  United  States  or  to  the  person  filing  the  claim."  To 
assist  with  the  burden  of  proof  and  resolve  claims  quickly  and 
with  little  administrative  cost,  28  CFR  Part  79  enables  claimants 
to  provide  public  records  such  as  state  cancer  registries,  church 
records,  and  tax  statements  aa  evidence  of  eligibility  under  the 
Program. 

From  implementation  of  the  Program  (April  1,  1992)  through 
March  14,  1993,  the  Unit  received  2,634  compensation  claims  and 
approved  585  claims  in  the  total  amount  of  $42,530,412.   During 
the  same  time  period,  262  claims  were  denied,  leaving  1,787 
pending.   28  CFR  79.55  requires  that  any  claim  award  be  offaet  by 
the  amount  of  certain  previous  payments  made  that  were  "... 
based  on  Injuries  incurred  by  the  claimant  for  which  his/her 
claim  under  the  Radiation  Exposure  Compensation  Act  was 
submitted."   Due  to  offsets,  the  dollar  value  of  claims  awarda 
will  not  always  be  in  the  amounts  of  $50,000,  $75,000,  or 
$100,000. 

Tha  Unit's  Budget  and  Structure 

While  the  Unit  was  created  during  Fiscal  Year  (FY)  1992, 
it  did  not  receive  a  separate  administrative  allocation  within 
the  Civil  Division  budget  until  FY  1993.   For  FY  1992,  the  Civil 
Division  was  allocated  17  positions,  9  workyears,  and  $1,985,000 
to  implement  the  Program.   In  FY  1993,  the  annualized 
administrative  cost  to  implement  the  Program  is  budgeted  at 
$2,722,000.   As  of  April  1993,  the  Unit  operates  with  a  ataff  of 
12  full-time  employees  and  is  structured  as  follows: 
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one  Assistant  Director,  Torts  Branch,  Civil  Division, 
(who  serves  as  the  aanager  of  the  Program  and  the  Unit) 

three  staff  attorneys 

three  paralegals 

two  legal  technicians 

one  nurse  consultant 

one  case  aanager  and 

one  legal  assistant 

Community  Outrtteh  Proanai 

The  Unit  conducted  several  public  forums  for  communities  with  a 
significant  number  of  potential  Program  claimants.   At  these 
forums,  the  Unit  staff  presented  an  explanation  of  the  Act  and 
implementing  regulations  and  responded  to  questions  regarding  the 
Program.   Additionally,  the  Unit  provided  handouts,  regulations, 
claim  forms  and  guidebooks,  and  publicized  the  Program's  toll 
free  telephone  information  number.   Prior  to  the  public  forums, 
the  DOJ,  Public  Affairs  Office,  contacted  the  medie  in  the 
communities  Involved  to  publicize  the  events.   The  Unit 
coordinated  each  public  forum  with  members  of  the  appropriate 
state  Congressional  delegations  who  further  publicized  the 
events.   Additionally,  the  Unit  submitted  notices  to  several 
oncology  association  publications. 

The  Claims  Ad-ludlcation  Process 

Claims  for  compensation  under  the  Act  are  submitted  in  writing  on 
one  of  the  following  standardized,  color-coded  claim  forms:   (1) 
Downwinders  Form  (may  be  submitted  by  either  childhood  leukemia 
or  certain  specified  disease  claimants,  color-coded  green);  (2) 
Onsite  Participant  Form  (color-coded  blue);  and  (3)  Uranium  Mine 
Employee  Form  (color-coded  pink) .   The  compensation  claim  form 
also  requests  submission,  with  the  form,  of  written  medical 
documentation  and  records  establishing  physical  presence  in  an 
affected  area,  onsite  participation,  or  employment  in  a  uranium 
mine. 

As  stated  in  28  CFR  79.5(a),  "All  written  medical  documentation, 
contemporaneous  records,  and  other  records  or  documents  submitted 
by  claimant  or  eligible  surviving  beneficiary  to  prove  eny 
crlterie  provided  for  in  these  regulations  must  be  originals,  or 
certified  copies  of  the  originals,  unlesa  it  is  impossible  to 
obtain  an  original  or  certified  copy  of  the  original.   If  it  is 
impossible  for  a  claimant  to  provide  en  original  or  certified 
copy  of  an  original,  the  .claimant  or  eligible  surviving 
beneficiary  must  provide  a  written  unsworn  statement  with  the 
uncertified  copy  setting  forth  the  reason  why  It  is  impossible." 

Upon  receipt  of  a  claim  form,  the  Unit  reviews  the  claim  to 
determine  if  the  claimant  meets  the  eligibility  requirements  as 
defined  in  28  CFR  Subparts  B  through  E.   If  a  claimant  meets  all 
of  the  aopropriate  eligibility  criteria,  the  Unit  approves  the 
compensation  claim.   If  the  claimant  fails  to  meet  any  of  the 
applicable  criteria,  in  accordance  with  28  CFR  79.52,  the  Unit 
advises  the  individual  of  the  deficiency  in  writing,  cites  the 
reasons  for  the  deficiency  determination,  and  provides  the 
individual  60  days  from  the  date  of  the  letter  to  correct  the 
deficiency.   If  the  claimant  falls  to  provide  additional 
information,  or  if  the  additional  information  is  insufficient, 
the  claim  is  denied  and  the  claimant  is  issued  a  denial  decision 
letter.   The  claimant  may  be  issued  more  than  one  60-day  letter 
if  additional  deficiencies  in  establishing  eligibility  are 
discovered. 
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If  the  Unit  determines  additional  documentation  is  necessary  to 
aaaist  in  verifying  claimant  eligibility,  the  Unit  nay  request 
claimant  authorization  for  releaae  of  eny  medical  or  aupport 
documentation.   If  the  claimant  fails  to  provide  a  valid  document 
release  when  requested  or  the  documentation  provided  does  not 
establish  eligibility  for  compensation  under  the  Program,  in 
accordance  with  28  CFR  79.52,  the  Unit  advises  the  individual  of 
the  deficiency  in  writing,  cites  the  reasons  for  the  deficiency 
determination,  and  provides  the  Individual  60  days  from  the  date 
of  the  letter,  or  greater  period  as  the  Unit  approves,  to  correct 
the  deficiency.   If  the  deficiency  is  not  corrected  within  the 
time  period  allotted,  the  claim  is  denied  and  the  claimant  is 
issued  a  denial  decision  letter. 

If  a  claim  is  denied,  20  CFR  79.53  states  the  claimant  may  appeal 
the  decision  to  the  Assistant  Attorney  General,  Civil  Division, 
in  writing  within  60  days  from  the  date  of  the  decision. 

The  Assistant  Attorney  General,  Civil  Division,  or  the  designated 
Appeals  Officer,  will  review  all  information  and  issue  a 
memorandum  affirming  or  reversing  the  Unit's  decision  and  stating 
the  reason  for  the  decision,  or,  if  appropriate,  return  the  claim 
to  the  unit  for  further  action.   Although  not  a  member  of  the 
Unit  and  not  involved  in  the  initial  decision  to  approve  or  deny 
an  individual  claim,  the  designated  Appeals  Officer  is  a  director 
of  the  Torts  Branch  and  is  responsible  for  policy  and  supervison 
of  the  Unit.   The  memorandum  affirming  or  reversing  the  Unit's 
decision  is*  the  final  action  by  the  DOJ  on  the  claim  and  the  Unit 
will  inform  the  claimant  of  the  appeal  decision. 

Claims  Tracking  and  Management 

To  track  and  manage  claims  submitted  under  the  Program,  the  Unit 
utilizes  the  Civil  Division's  computerized  Automated  Management 
Information  Civil  Users  System  CASES  data  baae.   The  Civil 
Division  has  further  expanded  the  CASES  data  base  to  include  the 
PECS  data  base,  to  serve  solely  as  an  automated  on-line  claims 
tracking  and  management  system  for  the  Unit.   The  system  enables 
users  to  enter,  update,  and  edit  all  case  data  based  on  numerous 
parameters;  review  and  summarize  staff  workload;  provide 
management  reports  tracking  the  progress  of  claim  disposition; 
and,  electronically  generate  all  paperwork  (e.g.,  letters  and 
memoranda)  required  by  the  Program. 

RESULTS  OF  THE  INSPECTION 

APPROVED  CLAIMS 

The  Unit's  claims  approval  process  provides  reasonable 
assurance  that  government  funds  are  properly  expended  for 
the  purposes  intended  by  the  Act.  Approved  claims  met 
the  eligibility  criteria  contained  in  the  Act  and 
implementing  regulations  at  as  CTR  mart  79.  Approval 
deeiaions  were  fully  documented  and  claim  files  contained 
all  evidence  necessary  to  substantiate  claims.  The 
practice  of  requiring  original  or  certified  documentary 
evidence,  where  possible,  provides  a  reasonable  control 
on  the  trustworthiness  of  evidence  and  should  be 
continued. 

The  inspection  team  examined  51  randomly  selected  approved  claim 
files  to  determine  if  the  claimant  met  appropriate  eligibility 
criteria  and  the  file  contained  sufficient  evidence  to  justify 
approval.   Each  claim  file  contained  a  decision  memorandum, 
signed  by  the  Assistant  Director,  Torts  Branch,  Civil  Division, 
which  states  that  the  claim  is  approved  and  the  amount  of  the 
claim  award.   The  amounts  of  awards  shown  on  decision  memoranda 
were  checked  for  conformance  with  the  amounts  prescribed  by  the 
Act  and  the  regulations,  and  for  consistency  with  amounts  shown 
on  payment  documents.   All  award  amounts  were  correct  and 
consistent  for  the  sample  reviewed. 
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Additionally,  the  hard  copy  documentation  containad  in  tha  caaa 
files  was  compared  with  data  containad  in  tha  RECS  data  base  to 
avaluata  the  accuracy  and  completeness  of  system  data.   Tha 
inspection  tea*  found  that  tha  documentation  containad  in  tha 
hard  copy  caaa  filaa  wes  accurately  raflactad  in  tha  RECS  data 
base. 

The  decision  memoranda  state  under  which  compensable  claiai 
category  the  claim  is  being  filed  and  the  amount  of  compensation 
provided  for  thet  category  by  the  Jfet  and  21  CFR  Part  79.   The 
decision  memoranda  also  include  the  following  sections: 

•  Criteria  for  eligibility 

•  Proof  of  eligibility 

•  Proof  of  status  as  an  eligible  surviving  beneficiary 

•  Identity 

•  Offset 

Each  decision  memorandum  for  the  51  claims  in  the  random  sample 
was  examined.  Each  item  in  the  criteria  of  eligibility  section 
was  examined  for  conformance  with  the  applicable  regulations. 

Ml  51  claim  decision  memoranda  used  the  proper  eligibility 

criteria.   Each  item  in  the  proof  of  eligibility,  proof  of  status 
aa  an  eligible  surviving  beneficiary,  identity,  and  offset 
sections  of  the  decision  memoranda  was  checked  for  acceptability 
under  the  regulations.   Each  item  of  actual  evidence  was  also 
examined  for  conformance  with  its  description  in  the  decision 
memoranda.   Evidence  listed  as  proof  was  compared  to  the 
eligibility  criteria  to  test  if  all  criteria  were  satisfied.  The 
evidence  in  50  of  the  51  approved  claims  files  fully  satisfied 
the  requirements  of  the  applicable  regulationa. 

The  remaining  claim  file  satisfied  all  but  one  of  the  regulatory 
requirements.   This  claim  file  contained  documentary  medical 
evidence  which  vas  not  an  original  or  certified  copy.   In 
addition,  tha  claim  file  contained  no  statement  regarding  the 
impossibility  of  obtaining  an  original  or  certified  copy,  nor  did 
the  decision  memorandum  or  claim  case  notes  address  the  lack  of 
certification.   This  one  claim  was  approved  on  August  11,  1992, 
early  in  the  life  of  the  Program.   At  the  time  of  our  Inspection, 
the  requirements  in  2i  CFR  79.5  for  producing  the  original  or  a 
certified  copy  were  strictly  adhered  to  by  the  Unit. 

During  the  Inspection,  the  Navajo  Nation  raised  the  issue  of 
certification  of  medical  records  with  representatives  of  the 
Unit.   In  correspondence  with  the  Navajo  Nation,  the  Acting 
Attorney  General  responded  that  the  DOJ  is  ■.  .  .  reconsidering 
the  requirement  thet  Indian  Health  Service  documents  be 
certified."   At  the  conclusion  of  the  inspection  no  decision  had 
been  announced. 

On  September  9,  1991,  the  Attorney  Ceneral  published  a  notice  of 
proposed  rulemaking  in  the  Federal  Register  which  set  forth 
proposed  procedures  for  implementing  the  Act.   The  issue  of 
requiring  original  or  certified  copies  of  evidentiary  documente 
was  addreaaed  aa  follows  in  Section  79.5  of  the  Discussion  of 
Changes  and  Commenta  portion  of  the  Final  Rule  for  28  CFR  Part  79 
as  published  in  the  Federal  Register,  Volume  57,  Number  70,  Pages 
12403  -  12694,  dated  Friday,  April  10,  1992. 

Some  commentators  opined   that   the  portion   of  this  provision 
requiring  production  of  the   original   or   a  certified   copy  vas 
harsh  and  unduly  burdensome.      The  reason  tor   this  rule   is   to 
ensure  that  the  documents  upon  which  the  Department  vill 
rely  in   paying   claims   of  up   to  $100,000   have   not   been 
altered  or   fabricated.      The   inconvenience   to  the  claimant  is 
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slight  since   it  will   only  require  minimml  mffort   to  obtain 
much  a   certification   from  Institutions  which   generally 
provide   much   a   certification   on   a   regular  basis    (schools, 
state  offices,    etc.) .      in  situations  where  certification 
cannot   be   obtained,    the   claimant   may  submit    the   document 
without  a   certification,    provided  the  claimant  attaches  an 
unsworn   statement   explaining  why  such   certification   is  not 
possible.      The  Department  can  verify  the  explanation  If 

necessary.      After  balancing  the  benefit   to  be  gained  from 
generally  requiring  certification  against   the  Inconvenience 
In  obtaining  It,    we   conclude   that   the  benefit  clearly 
outweighs   the  inconvenience. 

The  Unit  has  expressed  the  opinion  that  the  certification 
requirements  should  not  be  changed.   The  Inspections  Division 
concurs  with  the  reasoning  and  conclusions  in  the  final  rule  and 
finds  strict  adherence  to  the  requirements  for  producing  an 
original  or  certified  copy  to  be  essential  for  providing 
reasonable  assurance  of  program  integrity. 

DgNiro  CLAIMS 

Claims  were  properly  denied  based  on  failure  to  meet 
eligibility  criteria  set  forth  by  the  Act  and 
implementing  regulations  after  giving  claimants 
sufficient  opportunity  to  demonstrate  eligibility. 
Claimants  receive  assistance  from  the  Unit  staff  in 
filing  claims  and  submitting  required  evidence.  All 
denial  decisions  vere  fully  documentad.  Claimanta 
receive  formal  notice  of  deficiencies  in  their  claims  and 
ara  given  not  less  than  60  days  to  remedy  those 
deficiencies  prior  to  claim  denial. 

From  Program  inception  through  February  25,  1993,  the  Unit  denied 
a  total  of  206  claims  based  on  the  claimants*  failure  to  meet  the 
appropriate  eligibility  criteria  required  by  the  Act  and 
implementing  regulations.   Ve  reviewed  the  case  notes  for  the  206 
claims  and  compared  the  basis  for  denial  with  the  appropriate 
eligibility  criteria.   Although  the  Unit's  basis  for  denial  of 
these  claims  varied  significantly,  three  broad  classifications 
emerged:   159  cases  (77.2  percent)  were  denied  on  the  basis  of 
medical  eligibility;  42  cases  (20.4  percent)  were  denied  on  the 
basis  of  physical  presence  or  exposure  eligibility;  and  S  cases 
(2.4  percent)  ware  denied  for  other  reasons. 

In  all  206  cases,  claimants  failing  to  meet  the  eligibility 
criteria  under  one  of  the  compensable  claim  categories  were 
Issued  60-day  letters  by  the  Unit  requesting  submission  of 
additional  information  to  prove  eligibility.   The  required 
supplemental  information  either  was  not  submitted  by  the 
claimants  or  eligible  surviving  beneficiaries,  or  was 
insufficient  to  meet  the  criteria  as  stated  in  28  CFR  Part  79  and 
the  claims  were  subsequently  denied.   Review  of  the  case  notes 
for  the  206  claims  denied  by  the  Unit  indicated,  in  several 
cases,  the  Unit  worked  directly  with  the  claimants,  or  eligible 
surviving  benef iciaries,  to  assist  then  in  obtaining  evidence  of 
eligibility  under  one  of  the  compensable  claim  categories. 
Evaluation  of  the  case  notes  from  the  206  denied  claims  showed 
the  Unit  referenced  and  applied  the  appropriate  eligibility 
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criteria  in  each  of  these  cases  and  shoved  sufficient  cause  to 
justify  denial  of  the  claims. 

TIMELIKE8B  OF  CIATMS  ADJPPICATIOH 

Based  on  the  criteria  in  the  Act,  the  claims  adjudication 
process  has  been  timely.  Delays  which  have  occurred  have 
generally  been  due  to  claimants  failing  to  furnieh 
required  evidence  promptly.  During  the  time  period  April 
1  through  April  30,  1992,  the  Onlt  received  409  elalms. 
Of  the  409  claims  received  during  this  period,  93  percent 
vere  adjudicated  within  the  12 -month  time  period  required 
by  the  Act. 

As  stated  in  the  Act  and  28  CFR  79.52(d),  the  Unit  is  required  to 
review  each  claim  and  issue  a  written  decision  within  12  months 
of  the  date  the  claim  was  filed.   To  aacertain  the  timeliness  of 
the  adjudication  of  claims  filed  in  April  1992  (i.e.,  the  month 
the  Program  was  implemented) ,  the  inspection  team  reviewed  claim 
disposition  reports  for  claims  which  would  be  12  months  old  as  of 
April  1993.   our  review  of  these  reports,  claimant  files,  and 
case  notes  showed. that  upon  receipt  of  a  compensation  claim,  the 
Unit  acted  promptly  to  review  and  adjudicate  the  claim. 
Additionally,  the  Unit  assisted  claimants  in  obtaining  the 
necessary  documentation  and  provided  claimants  every  opportunity 
to  establish  eligibility  under  the  Program. 

During  the  tine  period  April  1  -  30,  1992,  the  Unit  received  409 
claims.   Adjudication  of  these  claims  was  timely  based  on  the 
12 -month  period  required  by  the  Act.   Analysis  of  the  409  claims 
filed  revealed  the  Unit- approved  73  claims  (17.8  percent)  by 
June  30,  1992;  an  additional  87  claims  (21.3  percent)  by 
September  30,  1992;  an  additional  38  claims  (9.3  percent)  by 
December  31,  1992;  and  an  additional  61  claims  (14.9  percent)  by 
April  30,  1993.   Review  of  claims  filed  in  April  1992  also  showed 
the  Unit  denied  7  claims  (1.7  percent)  by  December  31,  1992;  and 
an  additional  115  claims  (28.1  percent)  by  April  30,  1993.   Of 
all  claims  filed  in  April  1992,  28  claims  (6.8  percent)  remained 
pending  as  of  April  16,  1993. 

The  Unit  issued  60-day  letters  for  all  of  the  28  pending  claims. 
The  60-day  reeponae  period  will  expire  prior  to  April  30,  1993, 
in  25  of  these  cases.   The  remaining  three  cases  were  not  issued 
60-day  letters  in  time  for  the  adjudication  process  to  be 
completed  by  April  30,  1993.   In  one  of  these  cases,  the  Unit  is 
awaiting  the  results  of  litigation  which  may  affect  the 
claimant's  status  as  an  eligible  surviving  beneficiary. 

TUB  RECB  DATA  BABE 

The  Unit  uses  the  RECS  data  base  to  track  and  manage 
Program  claims.  The  RECS  data  base  enables  Unit  staff  to 
easily  enter  elaias  and  edit  information  in  the  data 
base,  and  to  effectively  track  a  Unit  elaim  at  any  point 
during  the  adjudication  process.  The  design  of  the  RECS 
data  base  and  the  Unit's  extensive  use  of  the  system 
provide  an  efficient  and  reliable  tool  for  the  management 
and  tracking  of  claims  processing. 

The  design  of  the  RECS  data  base  supplies  the  Unit  with  a  system 
providing  ■aximum  user  functionality.   The  System  Design  and 
Specifications  manual  for  the  RECS  data  base,  provides  the  user 
with  a  complete  and  in-depth  description  of  the  data  base  system 
and  its  capabilities,  and  serves  as  an  excellent  guide  for  using 
the  system. 

Our  processing  of  a  test  case  through  the  system  illustrated  the 
system  is  extremely  user  friendly,  followe  a  logical  menu-driven 
pathway,  and  serves  as  an  efficient  tool  for  managing,  tracking, 
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and  processing  claims.   The  RECS  data  base  provides  for  a 
reduction  in  administrative  effort,  as  all  information  is 
contained  within  the  data  base  and  hard  copy  documentation  can  be 
generated  by  the  system  at  any  time. 

we  reviewed  and  compared  hard  copy  documentation  in  several  of 
the  individual  claim  files  with  data  contained  in  the  RECS  data 
base.   This  review  showed  documentation  contained  in  the  hard 
copy  case  files  was  accurately  reflected  in  the  RECS  data  base 
and  was  entered  into  the, system  in  a  timely  manner. 

Disposition  of  claims  requires  the  Unit  to  generate  a  substantial 
•mount  of  paperwork.   However,  the  design  of  the  data  base 
enables  computer  generation  of  all  hard  copy  documentation 
required  to  fully  process  a  claim,  from  the  initial 
acknowledgement  letter  to  the  final  disposition  decision,  through 
a  simple  key  command  to  the  system.   Considering  the  large  number 
of  cases  the  Unit  processes,  maximum  efficiency  of  the  RECS  data 
base  is  essential.   The  high  ratio  of  output  to  input  (i.e.,  the 
generation  of  multiple  reports  with  a  single  key  stroke) ,  which 
the  RECS  data  base  provides,  greatly  enhances  the  efficiency  of 
the  data  base  and  the  Unit  as  a  whole. 

PAYHEWT  Or  CLAIMS  BY  ELECTROWIC  FtTWDB  TRAM3FBR  fEFT) 

Payment  of  claims  by  Err  has  been  efficient  and  reliable. 
Use  o'e  BJ*T  is  encouraged  by  the  onited  State*  bapartment 
of  the  Treasury  and  should  continue  to  be  offered  to 
claimants  as  a  payment  option. 

Section  804  0.4  0  of  the  Treasury  Fiscal  Requirements  Hanual 
instructs  agencies  to  make  maximum  use  of  EFT  for  payments  of  any 
dollar  amount.   The  Unit  offers  claimants  the  option  of  payment 
by  EFT  or  check.   When  a  claim  is  approved,  the  Unit  sends  a 
latter  to  the  claimant  for  formal  acceptance  of  the  payment  to  be 
awarded.   Claimants  are  also  requested,  at  that  time,  to  choose 
the  type  of  payment  they  want  —  EFT  or  check.   As  of  March  10, 
1993,  384  payments  were  made  by  EFT,  and  230  by  check. 

If  claimants  request  payment  by  EFT,  they  must  supply  their 
account  number  and  their  bank's  name,  address,  and  routing 
symbol.   The  account  name  must  match  the  claimant's  name.   The 
Unit  then  provides  this  information  to  the  Civil  Division,  Office 
of  Budget,  Planning  and  Evaluation  (Budget),  so  they  may  process 
the  payment. 

Budget  confirms  the  bank  routing  number  by  looking  it  up  in  the 
Thomas  Bank  Directory.   They  then  transfer  the  claimant's  banking 
information  to  a  Payment  Information  Form  (SF  3881)  which  is  sent 
by  facsimile  to  the  claimant's  financial  institution.   A  bank 
official  is  required  to  examine  the  information  for  accuracy, 
sign  the  form  if  it  is  accurate,  indicate  the  type  of  account 
(savings  or  checking) ,  and  return  it  to  Budget  via  facsimile. 

If  the  information  is  incorrect,  the  bank  official  will  indicate 
there  is  an  error,  but  will  not  provide  the  correct  information. 
Budget  must  then  return  the  claim  to  the  Unit  for  their  personnel 
to  contact  the  claimant  for  the  correct  Information.   The  process 
is  repeated  when  the  corrected  information  is  obtained. 

Of  the  384  total  SF  3881s,  20  (5  percent)  were  returned  to  the 
Unit  for  correction  by  Budget  after  being  sent  by  facsimile  to 
the  financial  institutions.   All  errors  were  eventually  resolved 
and  payment  made  to  the  claimants. 

When  a  claimant  opts  for  payment  by  check,  the  request  is 
forwarded  by  the  Unit  to  Budget  which  notifies  the  Justice 
Management  Division.   The  check  is  sent  by  regular  mall  to  either 
the  claimant  or  her  or  his  attorney.   So  far,  one  check  was 
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misplaced,  but  lat«r  found  by  a  claimant' •  attorney,  and  four 
checks  were  returned  became  the  attorney  to  whoa  they  were  eent 
■oved.   The  checks  were  reissued. 

If  an  EFT  is  not  received,  there  is  a  clear  audit  trail  of  where 
the  payment  went.   According  to  Budget,  if  e  check  is  not 
received,  a  postal  tracer  must  be  initiated  and  a  new  check 
cannot  be  issued  for  6  weeks  in  case  the  check  is  found. 

Oae  of  EFT  Is  secura  end  encoureged  by  tha  Department  of  the 
Traasury.   While  the  Onit  has  experienced  sone  problems  with  EFT, 
these  problems  have  been  lisited  to  a  small  number  of  cases. 
EFT  ahould  continue  to  be  offered  to  claimants  as  a  payment 
option.   However,  additional  efficiency  might  be  gained  by  alight 
modification  to  the  EFT  payment  process.   If  the  Unit  would 
include  en  SF  3881  with  the  payment  acceptance  letter,  the 
claimant's  bank  could  then  return  the  form  directly  to  Budget. 
Verification  and  processing  within  the  Civil  Division  might 
thereby  be  reduced. 

Offlct  «/«*«  Aniimmi  Atttrmtf  CnwW  th+rngmm.  B.C.  MSM 


May    27,     1993 


MEMORANDUM 

To:        Robert  D.  Schmidt 

Assistant  Inspector  General 
for  Inspections 


Fr$$y:      Stuart  E.  Schiffer 

Acting  Assistant  Attorney  General 
Civil  Division 


Re:       Draft  Inspection  Report 

He  have  the  following  comment  regarding  the  draft  inspection 
report  of  the  Radiation  Exposure  Compensation  Program: 

On  page  5,  the  report  states  the  designated  Appeals  Officer 
is  not  a  member  of  the  Radiation  Exposure  Compensation  Unit.   The 
designated  Appeals  Officer  is  the  director  of  the  Torts  Branch 
with  responsibility  for,  among  other  things,  the  Radiation 
Exposure  Compensation  Unit.   Although  the  Appeals  Officer  is  not 
involved  in  the  decision  to  approve  or  deny  an  individual  claim, 
she  is  responsible  for  policy  and  eupervislon  of  the  Unit. 

OFFICE  OF  THE  INSPECTOR  GENERAL'S  ANALYSIS 
OF  MANAGEMENT'S  RESPONSE 

Management's  response  provided  edditional  Information  on  the 
relationship  of  the  designated  Appeals  Officer  to  the  Radiation 
Exposure  Compensation  Unit  (Unit)  discussed  on  page  5  of  the 
draft  inspection  report.   Nhile  our  statement  on  page  5  oC  the 
draft  inspection  report  was  correct  as  written,  we  have  added 
clarification  on  the  relationship  of  tha  designated  Appeals 
Officer  to  the  Unit. 


Thank  you  all  very  much,  and  that  will  conclude  our  hearing. 
[Whereupon,  at  12:20  p.m.,  the  committee  was  adjourned.] 


